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Fo. 31. laſ line but four, read preſerved inſtead of perceive? 


Fo. 36. I. 5 and 8, place the words, © except in the caſe of 
Impeachments“ in the fifth line, inſtead of where they ſtand. 
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| HE queſtion which 1s the ſubject 
b of the preſent Pamphlet, has been 
decided after ſo full and enlightened a diſ- 
| cuſſion in the Houſe of Commons, that 
no one who was preſent at thoſe debates 
; can expect to meet with much novelty in 


this publication; and the reader would 


; immediately perceive, even were the au— 
EF thor not inclined to confeſs it, that the 
greateſt part both of the facts and argu- 
ments which it contains, are drawn from 
that ſource; he wiſhes, therefore, to be 
[conſidered as little more than a compiler; 
Land as, in this character, he muſt fore- 
warn his reader, not to expect a diſplay of 
ingenuity, induſtry or any other quality 
that might recommend a literary produc- 
ton, he cannot forbear apologizing, in 
| B ſome 
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E 1 
ſome degree, for the publication itſelf, an 


for the time at which it is brought forward 


His apology is ſhortly this: 


; DIO 
urg. 
| tem 

Whenever a great conſtitutional queſtion MW mer 
ariſes, it is of ſome importance that the MW cith 
grounds and arguments upon which it may Hhall 


be ſuppoſed to have been decided, ſhoul! {duce 
be laid before the public, in ſome mor Non 
connected form, than the unfaithful re 4 be all 
ports of various ſpeeches in different de. Nepar 
bates can preſerve. A publication of thi: hicl 
ſort, therefore, would not be entirely with. ſcipal 
out its uſe, even if it appeared ſubſequent 
to the final deciſion, of the legiſlature. WW Befc 
| the qu 
But in the preſent caſe, the ſubject ; Nin cor 
far from being at reſt by the reſolution Hoſitior 
the Houſe of Commons. And, as the at- | rom w 
tention of the public will be neceſſarily d: y cor 
rected to it again, by the ſubſequent pro tat Hl 
ceedings, the author truſts that ti onour 
connected ſtatement of the facts and argu ally qu 


ments reſpecting it, will not be deemed pon th; 
either unintereſting'or uſeleſs. He is, ho" eicripti. 
ever, deſirous of being underitood as not {Mitura] u 

ro- uch ref 


Wt ate 


207: 


0 5 profeſſing to ſtate every argument that was 
E urged in the Houſe of Commons, or as at- 
tempting to do more, than to give the 

n mere ſkeleton of any; nor can he promiſe 

he either to himſelf, or to the public, that he 

ay 3 ſhall not, in the courſe of writing, intro- 

il Þ duce {ome remarks or oblervations of his 

ore E own : fo far, and ſo far only, they may 

be aſſured, that he will not intentionally 


le. depart from that general line of reaſoning 
his which appeared to be adopted by the prin- 
the Pips ſpeakers in the debate. 


| Before I enter into an examination of 
b:. queſtion itſelf, permit me to premiſe 
in conſequence of the nature of the op- 
1 olition 1t has met with, and the quarter 
rom whence it came) that I cannot poſſi- 
| ly conceive any reaſon, why perſons of 


ponour of belonging, ſhould be more 
ally qualified to form a correct judgment 
pon this ſubject, than men of any other 
nov eſcription, who ſhare an equal portion of 
s not Mitral underſtanding. The precedents ſo 
ro. uch referred to, are to be found in books 
hat are not more in the hands of Lawyers, 

I 2 than 


Fiat the- profeſſion, to which I have the 


4+} 


than of any other Members of Parliament; 
and the illuſtration of thoſe precedents j, 
to be drawn from hiſtories to which every 
one can have the eaſieſt acceſs, and which 
other people are, to the full as much, i 
the habit of conſulting, as profeſſional 
men. The arguments, indeed, which th: 
opinions of great Jlaw-authorities afford, 
are undoubtedly to be found in thoſe books 
which are particularly the ſtudy of the 
profeſſion. But theſe, ſurely, muſt be con. 
ſidered merely as collateral proofs, which the 
cauſe would do very well without; and ſeen 
to have been introduced more as arg⅜sð 
ad homes (anſwers to the Lawyers then. 
felves) than as forming any ſolid and fund. 
mental ground which was neceſſary for tl 
{upport of the queſtion, 


But the weight of the argument whicl 
ariſes out of this conſideration, that tht 
end and object of all judicial procceding 
is the judgment, and that a criminal 111% 
when once inſtituted, ought not to be 
terminated by any thing ſhort of the 4. 
quittal or conviction of the accuſed, a 
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at; man of plain, unſophiſticated underſtand- 


ng muſt feel; that ſtrong parliamentary 


ery Wound allo which ſtands upon general 
1ch | reaſoning; on the nature of impeach- 
„ in | ments, and the effect which a diflolution 
ynal of pa liament has upon buſineis that is 


the then depending, it undoubtedly requires 
no technical turn of mind, no quality that 


legal education particularly produces to 
mW ern - while the rcaſons which theſe 


con · N ronſiderations ſupply, ſeem to be ſo ſtrong, 
\the that nothing ſhould be permitted to coun— 


Per-balance them, but a clear, continued, 
Pninterru pted ſeries of incontrovertible pre- 
Fedents. Such a ſerics, indeed, might evi- 
Pence in ſo ſtrong a manner, what the law 
has upon the ſubject, as to leave us 
Pothing elſe to do, but to wonder at the 
J icretion of our anceſtors, who had 
litt the conſtitution ſo ſtrangely defective, 


Wl 

- the F to endeavour, with all poſſible expe- 
ana ton, to ſupply ſo dangerous an omiſſion. 
lt, however, it can be "ſhown upon a fair 


Fiamination of the precedents themſelves, 
nat the point has already been decided, 
nd that thoſe precedents afford clear au- 
thority 
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| 6 1] 8 7! 
thority to ſupport the continuance of in. ſtand 
peachments notwithſtanding a diſſolution ſan 16 
this muſt of neceſſity remove all dou; 
and terminate the queſtion. Or if (givin 
all the weight that can poſſibly be claimel 
by the molt: ſtrenuous advocate, to th: 
precedents which have the leaſt leanin: 
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the other way) it ſhould appear upon then for 
to be, at moſt, a matter of doubt, and i pea 
erro 


it ſhould be proved upon principle an 
upon analogy, to the nature of other pro 
ceedings in the ſame Court, that impeac not 
ments muſt ſo continue; and that the argu men 
ments which endeavour to except this Seflt 
an anomalous caſe, out of the general cul: the 
of the Houle of Lords reſpecting their , Port 
dicial proceedings, either prove too much 
by overturning clear and unqueſtionab:Wi 
principles, or elſe prove nothing, and af © Up 
conſequently unſatisfactory and  incon-f vring 
plete; it will then ſurely be deemed a fu tor P. 
concluſion, that this propoſition is de 
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monſtrated that impeachments brought Hi 
”- * E 

up by the Commons in one Parliament 8 

eleven 


continue notwithſtanding a diſſolution, “ 
the ſame ſtate in which they ere leſt, æuben "4 


in agitation, 
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7 he entry on the Lords Journals which 
q s firſt in order to be examined is that 


ub, : 3 
- Die Martis 11 Die Martu. 
eie © Ordered by the Lords Spiritual and 


. Tempos al in Parliament aſſembled, that 


ni it be referred to the Lords Committees 
has for Privileges to conſider whether an ap- 
dy 3 unto this Houſe (either by writ of 
and error or petition) from the proceeding 
pr. of any other court being depending and 
each not determined in one Seſſion of Parlia- 
argu . ment, continue in flatu quo, to the next 
lis x Scflion of Parliament, without renewing 
ruh the writ of error or petition ; and re- 
ir i | port their opinion to the Houle.” 
nuch? 
* Die Sabbati 29 Die Martii 167 3. 


Upon report made by the Lord Wi— 
| | rington from the Lords Committees 
a fu for Privileges, &c. 


That in purſuance of the matter re- 
ferred to their Lordſhips by order of the 
deventh inſtant (viz.) whether an ap- 
66 peal 
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*« peal to this Houſe (either by writ of 
fror or petition) or any other buſineſs her. 
% in their Lordſhips act as in a court of ju 
% cature and not in their legiſlative capacit 


titat 
Lord 


being depending and not determined i I 5 
* one Seſſion of Parliament, continue 4 55 
ee ffatu quo unto the next Seſſion of Pari. as 
„ment without renewing the writ of u ” 
F* ror :or petition, 07 beginning Me 
* their Lordſhips conſidered ſeveral pro 1 
66 13 3 TE | „ mer 
ceedings both ancient and modem _ 
« which were produced to their Lots _ 
*« {hips at the Committee, viz. _—_ 
Im tf 

«* 1, In general, Crompton Parl. 20, Jett, 
& general rule for writs of error depend. Th 
« to be continued to the next Parliament I 0 


and the writ of /cire facias to be mac 
« then returnable. 


& 2. In particular, &c.“ They then pit 
cced to ſtate a number of precedents ({on 
of which it may perhaps be necetlary 0 
refer to in the ſubſequent obſervation 
and if it is, they ſhall be ſo ſpecified F 855 


the reference that the correctneſs ot 
"a. citatio F app! 
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Þ titation may be eaſily aſcertained) and the 
Wy © . 

lords cloſe their report thus: 

e | | 

* 1 Upon the conſideration of theſe pre- 
UN 


I« cedents, and of ſeveral others mentioned 


„dit the Committee, their Lordſhips came 
„ . ; 

"WW to a refolution, and accordingly declared 
Fer ; 8 , . 
hein opinion, that buſineſſes depending 
10e WK - : . . 
in one Parliament or Seſſion of Parlia- 
wy © SOR. 

dent have been continued to the next 
Gern. 


proceedings thereupon have remain 
in the ſame ſtate in which they were 
ett when laſt in agitation. 


The Houſe taking the ſaid report in- 
s their confideration do approve there- 
Wot, and order it accordingly.” 


L OW as far as the queſtion depends upon 
Fcedents, theſe proceedings and this or- 
| of the Houſe of Lords feem extremely 
ortant and deſerving all poſſible atten- 
„ and more particularly ſo for that 
| reaton which is much objected to it 
E 2pplication to the preſent matter of 
t C debate; 


eſſion of the fame Parliament, and the 


— 5 : 
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Lo Y 
debate; namely, that it has no direct re. 
rence to impeachments ; becauſe from thz 
circumitance it ſtands clear from every ch 
jection of party violence, political pri 
dice, or any other improper motive whic: 
might be ſuppoſed to have influenced th 
judgment and which in a confiderable d 
gree diminith the authority of thoſe pra 
dents, that have an immediate and point 
application to this ſubjeR. 


Fors 


Wing: 


In this inſtance, you ſee the Hou 
Lords proceeding to examine and 9 pt th 
(and not as will afterwards be more H adly 


Port v 
pctult 


urged) to enact the law, reſpecting the: 
fect of a prorogation of Parliament 1] 
writs of error and appeals that wee! 


determined in the former Seffion : it WM 
| nf #/ 

pears evidently to have been the prot s t/ 
of the Committee of Privileges to con 852 
2 Pic 


not whether it is expedient that writ 
error and appeals ould continue in fal 
notwithſtanding the intervening pro! 
tion; but whether in point of eſtablil 
law, upon reference to ancient calc, ! 


are found actually ſo to continue. The 
4 11 


F E * 

Pirtee in the courſe of their enquiry ſeem 
to have found it impoſſible to diſtinguiſh 
petween writs of error and other judicial 
b proceedin gs, and therefore go a little beyond 


Prep e words of their n but not an 
i ſta, as it ſhould ſeem, beyond the ſpirit of 
ed tit 


Ie and in reciting the nature of the Lords 
Kircdtions add to the words “ writs of er- 
ſors or appeals“ the words “ or any other 
nes in which their Loraſhips act as in a 
: art of judicature and not in their legiſlative 
&obacity.” And then proceed to ſtate many 


pre 
Dong 


Louſe! 


1 deci . 3 
ably moſt of them) and cloſe their re- 


re fol | f , . . ES 

* port with declaring it as their opinion (the 
8 * cult of their reſearches), ** that bujmeſſes. 
ant i | 


* depending in one Parliament or Seſſion of Par- 


Wele! | 

11 lament have been continued t9 the next Seſſion 
I ' of the fame Parliament, and the proceedings 
N v.46 ; * ” 
"2 : Hefen pon been taken up Il the {ame ate in 
$ 10 « 


rie they were left when laſt in agitation,” 
hich report the Houſe approves, and or- 
ers accordingly, 


t wi 
n fl 
pro 
-ftabl! | The uſe to he made of this order, is to 
aſes, New that it is an eſtabliſhed principle of 
'Thel | C2 clear 
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þt the precedents which they found (Pro- 
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E 4 
clear law, by the judgment of the Hou | 
of Lords, that their proceedings, as in: 3 cor 
court of judicature, are not affected by: [ ſul 
prorogation ; that buſineſſes of a judicial nz 3 ord 
ture, once lodged in their court, do not dir WF (th 
with the Seſſion. This point being eſti WF mer 
bliſhed it will be matter of future obferyz j alk 
tion to diſcover what effect it ought t j «Ky 
have upon the argument before us. 4 fl 

| fa 
To this it has been objected, that iti [ 1 
true the law is ſo now, and has been 6 \ bs 


ever ſince this order in 1673, but that! 
never was ſo before, and that the Houſe d 
Lords made that law on this very occaſion, 
The report of the Committee itſelf is {ufi: 
cient anſwer to this objection ; for in thit 
report they declare after ſearching into the 
fact (for whether ſuch and ſuch procec!-i 
ings have been determined, is a queſtion d | Th: 
fact, while whether they ought to have lilly nex 
fo determined is a queſtion of law) thi Pnaccu 
buſineſſes have been continued to the neu eturn 
Seſſion of the ſame Parliament. But it ot be 
be more ſatisfactory to go further. and Parliar 
obſerve that they report the very facts and P the 
| DIE 


Ithous 
(the le 
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Ts inſtances which they found ſo to 
continue; and that it appears upon con— 
Þ fulting their report, to be the common and 
© ordinary practice to make the /cire /acras 
% 1e proceſs) returnable in the next Parlia- 
ment; that Lord Coke ſays in 4 Inſt 21. 
| ſtalking of a writ of error in Parliament, 
„hen errors are aſſigned a ſcire jacias iſ- 


% {ame or a ſublequent Parliament“; that 


| fin a caſe reported in Dyer 375, the. /cire 
en 10 2 is expreſſly ſtated to have been made 
ab Þrcturnable ad prox. Sell. Parliamenti. And 
ale d Ithat the Lords themſelves, never ſcem to 
ay Ihave had the inclination, or expreſſed a 


{ffs 
that 


14 
O the 


(thought that they had the power, to make 
Ithe law upon this caſe, but only to declare 
Ns 


That „ a ſcire ſacias is returnable the 
next Parliament“ is ſuppoſed to be an 
Pnaccurate phraſe that the writ mult be 
beturnable on a day certain, which could 


t ma} Mot | be the caſe if the writ iſſues in one 
„ and Parliament ſummoning the party to appear 
s ar" the next, when- it cannot be known at 


cM what 


r 2 
— — = a 


: „ ſues againſt the party returnable in the 
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14 
what time that next Parliament will meet; 
it is rather extraordinary, that the votes 
of Parliament ſhould ſo generally adopt in. 
accuracy, and that my Lord Coke ſhoul! 
do the ſame; and the firſt inclination of 


5 : qu 
one's mind is rather to conceive the inac- 
: n col 
curacy to be in the criticiſm, than in the 
= $2 5 C01 
authorities. If it is neceſſary that this wit 113 
muſt be returnable on a day certain, 1s i FE 
not poſſible that though rezurnable in the 15 
next Parliament, it may be retained in the i 
office, and not be u ble, till the meeting 15 
of that Parliament 1s aſcertained ? But be FE 
this as it may, the inaccuracy will not = 
ſerve the purpoſe of the oppoſite argu i 5 
ment; nor indeed can it be of the leat i Kin 
importance, as it is clear in point of fat * 
from the precedents reported by thi x; 
Committee, that the conſideration d 
11 : 
Ns OL error appears to be poſtponed to 5 
the next Parliament; that the defendant +; 
in error is ſummoned to appear in thi 
. | . 2 ad / 
next Parliament; and the writ ſummoniny oh 
him is called a /cire ſucias; and this bens 
the fact, one is a little at a loſs to diſcovl 
in what reſpect the phraſe is inaccurate: Shin 
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Thus much, however, muſt be allowed 


to the objection of novelty, urged againſt 
the order of 1673. That, during the long 


diſuſe of Parhaments, which had fre- 


quently occurred before this period, re- 
courſe to this Court grew extremely in- 
convenient, and the Judges in Weſtminſter 
Hall, had, in conſequence, adopted a prac- 
tice to prevent the great delay of juſtice, 
which muſt otherwiſe have reſulted from 
it The practice, I mean, is briefly this?: 
A writ of error depending in Parliament, 
during a long prorogation, or a diſſolution, 
was held to be no longer a ſuperſedeas, and 
the party might have execution in the 
king's Bench—But the Parliament when 
it met might go on, and if they reverſed 
the judgment, the party would be reſtored 
to all that he had loſt. It feems always 
to have bcen a clear principle, that a writ 
ot error, returnable at a diſtant day (quz 
ad langue return) was not a ſuferſedeas ; this 
principle the Judges extended to caſes of a 


27 5 . . mo 
Vide 6th Reſolution in Lord Danby's Caſe. 
Skinner, 162. 
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prorogation or diſſolution. In doing which 


they did no more than exerciſe a diſcre. 
tion, which they ſtill exert, upon the cf. 
fect to be allowed to a writ of error, as ; 
ſupercedeas to the judgment. For no longe: 
ago than Hil. 29 Geo. 3. (3 Term Rep. 79, 
„In Pool v. Charncch, cauſe was ſhewn 
« againſt a rule, for ſtaying the proceed. 
“ ings againſt the bail, till the determi. 


cc 


cc 


Lg 
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cc 


nation. of a writ of error, brought by 
the defendant in the principal cauſe, 
and it appeared, on the plaintiff's aff 
davit, that the defendant, and his at: 
torney, had declared, that they would 
delay the plaintiff as much as poſſible, 
by bringing a writ of error, if he did not 
comply with certain terms propoſcd. 


Lord Kenyon, Chief Juſtice, ſaid, the 


Court muſt exerciſe a diſcretion upon thi: 


queſtions; and if the parties confeſs that 
the writ of error is brought purely fot 


delay, the Court will interfere, and not 
permit them to abuſe the forms 0! 


ieee.“ 
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I cite this caſe to ſhew that the Court 
3 a diſcretionary power of allowing 
to a writ of error the effect of a ſuper/edeas, 
| upon any of its own judgments. In this 
E caſe the writ of error certainly continued, 
the party might take advantage of it ; the 
E Houſe of Lords might proceed upon it; 
though the King's Bench would not in 
conſequence of it ſuſpend the execution. 


The caſes in Ventris, Levens, and Si- 
derfin, (which are the authorities mainly 
Erclied upon to prove, that writs of error 
abated upon a prorogation, before this re- 


| point, and the Court in them muſt be 


_ only underſtood, as pronouncing the law 

upon the effect writs of error have upon 
le judgment, as ſuſpending the execution. 
the This is the only light in which they could 
bh ſlave come before the Court; and in any 
that other their opinion is extrajudicial in the 
for [higheſt degree. Not only extrajudicial, as 
1 ſbeing upon a point which was not before 
; of 


them, but as being upon a point which 


was out of their juriſdi Sem for ſurely it 


cite D mult 


ſolution in 1673, are much to the ſame 
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muſt be admitted to be out of the juriſdoꝰ Ren 


tion of the King's Bench, to give any jud nion 


ment upon the effect which a prorogatinW1cli 
{hould have upon a writ of error one the: 
lodged in the Houſe of Lords, or up this: 
any other buſineſs which is there depen their 
ing; though it may be clearly with vpon 
their juriſdiction to ſtay or iſſue execute Li 
upon a judgment of their own, on ot x 
grounds which, in their diſcretion, miy Ently. 
leem to warrant the one or the othe. peſt; 
Such an interpretation of theſe caſes mat Huf Lc 
them conſiſtent with what appears (by tl: Judge. 
rolls, by my Lord Coke, by the cafe abo Hon 
cited from Dyer) to have been the pri«{ſubjce 
tice reſpecting the return of the /cire facuMWParlia, 
And to ſuppoſe that this high Court ſhouli 


k Vds C 


be in the conſtant habit of iſſuing funWractic 
mons to parties ad audiend. errores, at a tim N 0 ſo 0 
when from the known law of their Couthdem 
there would be no proceeding in exiſtent Into th 
and no errors to be heard, does ſeem f the! 
abſurdity, of which one cannot willing es, t. 
i{uppole them to have been guilty. nd to 
even granting, for the argument, that Why n 
theſe caſes alluded to above, the King f the 


1 . Bend 


E * 

ili gench did intend to pronounce their opi- 
judge nion in a more extended ſenſe than I am 
atinWijnclined to underſtand it; yet at the moſt 
ona tbe argument derived from it can be only 


upoWthis; that the Court of King's Bench gave 
pend. | their judgment upon a point of hructicæ, 


"1th" upon a rule of proceeding in the Houſe 
utc of Lords; which the Houſe of Lords did 


* allow to be law, and adjudged differ- 
Ently—which then ſhall be deemed the 
peſt judges of the practice of the Houſe 
bf Lords, the Lords themſelves, or the 
Gudges of the King's Bench ? And when it is 
Koniidered, that all the doubt upon the 
Wubject grew originally out of the diſuſe of 
: arliaments, that this diſuſe of Parliaments 
as contrary to the ſpirit and ancient 


1 a) 
, mi 
othe!, 
make: 
by tix 
abort 
> Pra 
facit 
ſhould 


- Jun WWractice of the conſtitution, and contrary 
1 tun ſo old a ſtatute as the 4 Ed. 3. c. 14; 


CoultWnd4 moreover, that it was in order to look 
ſtenc to the grounds of the doubt, which out 
cem f theſe circumſtances had grown into the 
Mind Wor, that this Committee was appointed, 
. hid to remove it that this order was made; 
that hy mould we object to this declaration 
King Wt the law? And what regard ſhould be 
Bench | D 2 | paid 


— ER 
2 —— 2 ꝗ —— — — I — 
— — — * 


P 


1 
paid to arguments, drawn from the ver 2M 
caſes which gave occaſion to theſe doubt, Nic 
when urged againſt the deciſion, which MWtollo 
was made purpoſely to remove them? Ant | 
why perſons ſhould chuſe to put ſo fa 
a conſtruction upon the words and action We 
of this high Court; why, when the Com ; 
mittee reports, what has been the tact an! 
the practice, and the Houſe of Lords re 
cognizing that practice, declare it in the 
judgment to be the law; Why, I lay, ti: 
ſame perſons ſhould chule to repreſent 7: 
recognition of former practice, to be the ent: 
ment of new law; Why they ſhould wilfulh 
neglect to notice that maſs of author 
which the ſame Committee by their r. 
ſcarches have produced; Why they ſhoull] 
refuſe aflent to that ſtrong argument, which 
reſults from the fact of the ſcire facias be. 
ing returnable in the next Parliament; 


Why, when the old practice of the cos. 


ſtitution reſpecting frequent Parliament It | 
revived, the law conformable, and adapt«{WHouſc 


to that practice, ſhould not revive too: this ( 


Why all this ſhould happen, I muſt «Mueſti, 
clare myſelf unable to diſcover, and 1ca"Wvhat - 


it for others to explain, 
\\ i 


3 


We next come to the precedent in 1678, 
Exwhich, as it appears in the Journal, is as 


verr 
1bts, 


hich ME follows : 

ard ; 

falle « Die Martis 115. Die Marti, 1678. 
£10! 


alt being moved that this Houſe word 
Es: /-clare, whether petitions of appeal 
Ec which were preſented to the Houle in 
the laſt Parliament bei, in force to 
1 be proceeded upon. 


om. 
L and 
1s fe. 
then 
7, the 
It thi 
ena. 


«It is ordered, by the Lords Spiritual 
and Temporal in Parliament aſſembled, 
lay that it be referred, and is hereby re- 
hort ferred to the Lords Committees for Pri- 
ir e. vileges, to conſider thereof, and report 
hould their opinion thereupon unto this Houle, 
wh and that the Lords Committees do meet 
os be. on Thurſday next, at three o'clock in 
men; the afternoon, for that purpoſe.” 
co. 


mens 
daptel 


e £00, 


| It ſhould ſeem that it occurred to the 
Houſe, ſubſequent to the appointment of 


uſt de Gueſtion before them much connected with 
lea nat they had already referred to it, and 


We ' 


is Committee, that there was another 


there- 


— 
rr Px x 


1 7 
therefore they refer that alſo; but wh: 
ever their reaſon was, the fact undoubt 
edly appears to be, that, before the Con. 
mittee have made their report upon thi 
refcrence, there 1s another order made t 
the ſame effect as the former, with thi; 
additional direction, to enquire how th: 
diſſolution affected the impeachment; 
which is in theſe words: 


«© Die Lunz 17 Die Martu, 167 


& Ordered, by the Lords Spiritual and 
+ Temporal, in Parliament aſſembled, the 
ce it be, and is hereby referred to the Lord 
«© Committees for Privileges, to conlide 
* whether petitions of appeal, which wer 
«© preſented to this Houle in the laſt Va-ff 
„ fliament, be ſtill in force to be procceie, 
«© on; as alſo to conſider of the ſtate « 
the impeachments, brought up in ti: 
« laſt Parliament, and all incidents reit 
ing thereto, and make report thereo! t 
* the Houle.” 


| MySEVM | 
BRITANNICVM 


66 
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«© Die Mercuru 19? Die Martn, 1678. 


« The Houſe, this day, taking into 
conſideration the report made. from the 
Lords Committees for Privileges, that in 
purſuance of the order of the 17th in- 
ſtant to them directed, for conſidering 
Es whether petitions of appeal (&c. reciting 
the order) upon which the Lords Com- 
E* mittces were of opinion, that in all 
1 « caſes of appeals, and writs of error, they 
continue, and are to be procceded upon 
in fatu quo, as they ſtood at the diſſo— 
lution of the laſt Parliament, without 
beginning de novo; and that the diſſo- 


1 1 lution of the laſt Parhament doth not 
were alter the ſtate of the impeachment, | Us 
pee brought up by the Commons in that 

e Parliament. 

7 j After ſome time ſpent in conſideration | 
WW thereof, it is reſolved by the Lords Spi- | 
1 9 and Temporal, in Parliament aſ- 4 

| :<mbled, that this Houſe agrees with | | 
the Lords Committees in the ſaid re- } 
| 4 Port.“ | 1 
;« Dit | 


To 


[ 24 ] 4 
To conclude this precedent, the LyM.c 
Stafford, who had been impeached in H th 


| laſt Parliament, was tried on that impead nat 
ment, convicted and executed. nn 
| beer 
; Thus precedent 1s avowedly as comple Im 
| in point of fact, as is poſſible to be hut! 
| ceived; but the legality and the jultice «iſto c 
g it is denied (as of neceſſity it muſt me 
; by thoſe who contend that impeachment I un 
| are put an end to by a diſſolution. Ani 
; the grounds on which they object to it ar : nd 
; theſe: 1. That it was made in times q I ener 
turbulence and diſtraction. 2. That it! Peing 
g unprecedented and new. 3. That theq ame 
N is no appearance of any ſearch ha ion 
| been made for precedents. To obier Eny ir 
upon all theſe objections in their order ]W'hat 
As to the firſt, it muſt be allowed tlarecec 
; there was at that time an apparent he! Pocs N 
] in both Houſes upon the 1ubject of ti Pnly 
. Popiſh Plot, which may be well ſuppoel bf prec 


| 


to have diſturbed any judgment that Hentai 
the leaſt reference to it; but if the det im 
ſion was right, it matters not in wü hich 
times it was made; for though the temp Þ anot 


(\} 
* 


ot men's minds might have made them 
W:nink wrong right; yet we who view the 
matter coolly, are not therefore to conclude 
that what they thought right muſt have 
been wrong And thoſe who object the 


n th 
Yeach 


Npletz 
E.uthority of this precedent, would do well 
: [to conſider how they will get r1d of the 
me objection, when agel againſt their 
pen favourite reſolution in 1685 by which 
his is partially reverſed. That it is new 
7 * unprecedented, that no caſe ever hap- 
Pened preciſely in point of an inpeachmeni 
Peing continued from Parliament to Par- 


Jament, is, I believe, without any viola- 


e col. 
ice 0 
iſt be 
1ment 
Al 
o it alt 
mes 0 
at it! 
t the 
havin 
oblert 
ordet 
ed the 


Ky injury to the argument, to be admitted. 
That there was no particular ſearch for 
Pecedents with a view to this queſtion, 


nt heaWocs ſeem to be probable; but it is not 
of t:Wly probable, but certain, that the report 
1ppole! r precedents, by the Committee in 1673, 
nat NaWontains caſes of criminal proccedings (it 


ne deahet impeachments) as well as of civil ſuits, 
| wich were continued from one Parliament 
uother: that the Journal of 1673, con- 


E taining 


n wii 
- temp» 


6 
* 


ö temper of the times, as an anſwer to the 


lion of truth, and I am certain, without 


„ torr ing, 


es — : 


the determination, that buſineſſes befor 


I 
taining that report 1s expreſsly referred to, 
and that thoſe caſes, ſo reported, juſth 


the Lords, in their judicial capacity, con. 
tinue from Parliament to Parliament, t 


the full as well, as they ſupport the or. 1 0 
nion of their continuance from Seſſion 9 W 
Seſſion; having therefore theſe precedent, ion 
which had been ſo lately ſearched fo, ver 
and ſo recently reported, it would ha 5 
been loſs of time, and waſte of diligenc i 2 
. i U 
to have repeated this work again. Al . 
then which the Lords have to anſwer fir qi 0 
2 * . . . : \ a 
in this determination is, that they did no k * 
diſcover any ſatisfactory diſtinction be oF 
| 3 Com 
tween mpeachments and other criminal pr 4 
ceedings, or indeed other judicial proceed 0 
N ; wa 
F any kind, which would warrant their e : 
. „pe 
cepting them out of the general rue 
| . . S 3 8 1 | for t 
applicable indiſcriminately to all judic: 5 
? : ö 5 
proceedings in their Houſe. They bn: 5 
f : . ; | ceedin 
this rule laid down, without any excef 
> 1 Do [and | 
tion, in 1673, with reſpect to proroz B 
5 a era 
tions, and they find it ſo laid down, ur en 
N - | . h evidet 
authority which ſupports their more © Io 
ing 


tenſive judgment, as completely, as it 0 


4 
7 
4 a» 


d to: 
uit 
befog 
Col. 
nt, t 
c * 
on t 
dent, 
J for 
han 
gene, 
= 
er fd 
lid not 
n It 
al jr 
ed 
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tho more narrow and confined one in 1673. 


Why then, it is aſked, did the Committee 
in 1673, forming their opinion upon theſe 
Puy identical precedents, confine their 
F udgment and report to caſes of proroga- 
Won Why did they not tell the Houſe 
hat would be the caſe upon a diſſolu- 
Iron! For this plain reaſon, becauſe they 


b ſ were not aſked; they were only conſulted 
Jas to the effect of a prorogation, which 
| was the caſe then before the Houſe, and 
® {tified every duty which could be expect- 
©: of them, by anſwering the queſtion as 
| lit was aſked. If this 11 be conſidered 
Ian inſufficient anſwer, as applied to the 


Committee of 1673, which in fact did go 


beyond the words of the queſtion which 
was put to them, I can only ſay, that it 
appears to me, that the queſtion propoſed 
for their examination and enquiry, was 
the effect of a prorogation upon judicial pro- 


ccedings generally, in which writs of error 
and appeals were only named by way of 
| example. This is the ſenſe in which they 
evidently interpreted the reference; in fo 


| Sing, they only acted up to the ſpirit 


2  withour 
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* 
without confining themſelves to the lette 
of their inſtructions, and the Houſe of Lord; 


by adopting their reſolution, approve, MW «| 
knowledge and confirm the propriety of thi; | = 
conſtruction But by no conſtruction oft 1 
queſtion could they poſſibly have ſuppoſe « t 
themſelves directed to give their opinin MW'* 7 
upon the effect of a diſſolution ; when ten 
caſe before them was only that of a h. ir 
rogation, and when the event, itſelf, of t. 
diſſolution, not having taken place for at 
many years, could never have been in th a 
contemplation of the Houle. | „ 2 


It is ſaid above, that the Lords foun! 
the rule laid down in 1673, reſpectin; 
prorogations, upon authority which juſt: 
fied the extenſion of it to diſſolutions—&| 
this is diſputed, a few words will be ve. 
employed in attempting to prove it. 


In the report of the Committee of 167% 
1s found this precedent : 


ee 30 Ed. 1. P. 234. The caſe of Wi bny 01 
„ ljam de Breouſe and Walter de Pede. He 6; 


„ fol 


4 1 

1 « ton, Conſtable of Kermerdyn, touching 
the manor of Gower, for which Wil- 
: lam was ſummoned in, to do ſuit and 
Ec ſervice at the Caſtle of Kermerdyn ; of 
„ whichhe had complamed, and day had 
been given to all parties to appear next 
| «6 po and then it was not deter- 
. mined, but referred to a further hear- 
1 xz ing, at the following Parliament, which was 
| to be held at Lyncolne, in Octabis Hillarii; 


[ter 
rd 
„ 
thi; 
f the 
«il 
11100 
n the 

PIG 
„ oft 
or 10 
n the 


* 


. and 7 arguings, put off again to his Par- 
laument, in the 3zoth of the King in 
: „ Oftabis St. Johannis Baptiſte, where the 


four buſineſs was more fully heard, and 
eCtin! | F courſe taken in it. 


mo | 
s- in this precedent it appears, that the 
e wel ſame buſineſs was continued through four 
1 Veceſſe de Parliaments; and though ſome of : 
meſe may, perhaps, have 1 5 different | 
1675 Y Hans of the ſame Parliament (for I believe | 
| Ele words are uſed 1ynonimouſly) it will be 
Pufficient for the argument to ſhew that 
f Wi-Wny one of them was a new one. Now in 
Pede: be firſt Vol. of the Parliament Hiſtory, it 
«« 101.8 I 


appears 


© and from thence, after {ome dcbatings 


RY rand 
Mn AO gr” or tn 


© * N — — 
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L 1 F 
appears that a new Parliament was calle } m 
to meet at Lincoln on the Eve of St. Hi. ab 
lary; in the 29th year of Ed. 1.—the ſv. to 


ſtance of the writ itſelf, ſummoning th me 


Parliament, is given pretty much at length, / 
* 
l Aer 
43 lam 


Z 
eld 
5 


. 


The next precedent contained in th 
ſame report which I ſhall notice 1s this; 
* x5 Ed. 3. N. $8: 43: The Archiy 
© ſhop of Canterbury being arraigned i 
& Parliament, according to his own deſit, 

e before his Peers; the Biſhops of D. 
* ham, and Sarum, and the Earls of Nor: 

«© thumberland, Arundel, Warwick, an 

„ Saliſbury, were appointed to hear | 
& anſwer, the ſame to be debated the ner 


- 0 


3 * 
71 
„ 
2 h 
Pe 


Frher 


„Parliament, and all things touchiqings! 
„his arraignment to remain with Sir Woonti 


„ liam of Keldeſby, keeper of the pri} 
al. | 
Iron: 
tor it. 
Page. 
lamer 


This arraignment of the Archbiſhs 
was in 15 Ed. 3. and in a Parliament © 
Seſſion of Parliament held two years after 
wards (17 Ed. 3.) every thing touchit, 


the arraignment of the Archbiſhop is 4 
nulle 


Vi 
lan, Ef 


; f „ 


Called nulled and cancelled, as not being reaſon- 


t. Hl. able or true—Ilt is ſaid, there is reaſon 
e ſu to ſuppoſe this was all in one Parlia- 
th ment. That it appears ſrom Prynne, that 
engt. ri ſued for a new Parliament teſted; An. 


©; 5 Fd. 3. apud Woodflock, 3 die Martii; that 


n th 4 tis next <vrit is teſted; An. 17 Ed. 3. apud 
thb: 1 E Kenelworth, 26 die Decembr1s: and it alſo ap- 
rchb. Ws from the Rolls of Parliament, that the Par- 
ned i ament in which the Archbiſhop complains, was 
deſit if v5 at Weſtminſter fifteen days after Eaſter ; the 
* Du-W-1rcbbi/b9p's arraignment is concluded in a Par- 


f Nor Linen. held at Weſtminſter fiften days after Eaſter, 
e, ani: /be 17 Ed. 3. the new writ does not iſſue till 
ar bw}: 26% of 8 in that year: from 
e neſt Irhence it is concluded, that the proceed- 
linzs may have been in the ſame Parliament, 
aw by prorogations. But, the fact 
5, that there was a new Parliament called 
oon after Eaſter in that very year, though 
IPronne may not have perceived any writ 
1bilhoMfor it. For in the 1ſt Vol. of Par. Hiſt. 
ent page 251, we find, the King called a Par- 
s ate lament to meetat Yetminſter, April 2 23- 1343s 
chin! 


1s al * Vide a Pamphlet on this Subject by Ed. Chriſ- 
lan, Eſq. 2d Ed. page 17. 


ching 
ir Wi 
; pri 


nulle 2 
| in 
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in the 17th year of his reign. And ali 
find, in the ſame place, the reaſons «. 
preſſed in the writ for ſummoning it. I. 
„ meet and adviſe with his great mer, 
«© what was beſt to be done in his preſet 
affairs, particularly concerning the tru 
lately made with his enemy of Franc, 
* and about the good government ant 
** ſafety of his realm and people.“ 


| The only other precedent, reported 
this Committee, which I ſhall mention is, 

4 e : R.  N. 2%. The tail of Salifh 
4 „ry, William de Montacute, brings hi 


0 

«© writ of error upon a judgment in ti 
King's Bench, by which Roger de Mor: 
1 „timer, Earl of March, father to Ed 
[ & mond, had recovered from him ſome 
1 % lands in Wales. The record is brought 
1 « into the Houſe by the Chief Juſtice 
1 «© there to remain; and a /cire faci 


4 % awarded, to warn Edmond, Earl o 
„March, to appear the next Parliament 
The next Parhament. 2R. 2. N. 21. 24 
: % 23. 24. the Earl of March appears; fait! 
„ the writ was not duly ſerved, for that 
there 


1d alf 
ns 

— 

men, 
Yrelent 
© fruc 
Trance, 
it and 


ted by 
1 15, 
aliſhy. 
88 Nl 
in the 
Mor: 
o Ed 
ſome 
ought 
1ſtice, 
-facias 
ir] of 
ment 


is] 
- 


1. 
20100 
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that 


there 


4 „ 
. there was an error in the Sherift's re- 


turn; Edmond Mortimer his grand- 
father being there ſaid to be an Earl, 


0 


which he never was. The Earl of Sa- 
1 I;{bury on the other ſide affirmed it to 
| be a good return. So there being dith- 
. culty in the matter, and the Parlia- 
5 ment drawing towards an end, day was 
. given to both parties till next Parlia- 
J ment, with all advantages; and the 
matter to ſtand as it now doth ” 


By this precedent it appears, the ſame 


buſineſs was continued during three Parlia- 
| ments, two of which were certainly dif- 
tinct Parliaments, and not different ſeſ- 
ons of the ſame. ' For R. 2. began his 
| reign 21 June, 1377; and there appears by 
the Parliamentary Hiſtory, to have been two 
| Parliaments called in the firft year of his 
F-reign, that is, before 21 June, 13204 
The- firſt Parliament was iummoned to 
| meet 15 days after Michaelmas 4, and 


diffolved 18 November. The writs for 


Vide 3 Far. Hitt, 336. & 344, 
+. 1. .Par, Fe 344 
| * the 
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[363 
the ſecond Parliament iſſued 16 Februam 
following, ſummoning a Parliament 9 
meet 15 days after Eaſter this was fi 
in the firſt year of R. 2. So it may there. 
Fore be allowed that this writ of error wis 
brought in this ſecond Parliament, but! 
muſt have been in one of them. The thin 


Parliament was ſummoned to meet 20 0c: 
tober, 2 R. 2. which muſt have been 1 
new one, as we find in the fame book, /, 
350, an account of the election of the | 


3 er 
Speaker. ons. 
| id ac 

Iwill not trouble the reader with an Wk: 
more, though there certainly are other cates ink 
in the tame report, which are continued be. . bu 
yond one Parliament, it is ſufficient that ſ:!: : 
T have ſhewn theſe three inſtances one of! iſt 01 
a criminal, and two of a civil nature, upon WW thi: 
which the Committee in 1673 forme. ch 


their opinion of buſineſs ſurviving a proto pre 
vation, which ſupport the extenſion of the lnp 
lame opinion to the caſe of a diſſolution. tion. 
theſ 

As a confirmation of the precedent in ark 


678, we find that Sir Wm. Scroggs, the 
Chic! 


| EE 35 J 

ick Juſtice of the King's-Bench, was im- 
Peched by the Houſc of Cominons on the 
Fh of Jan. 1680. Parliament prorogued 
Die roth, and diſſolved the 18th of the 


BY e month. 


ute 21 March, 1680, a new Parliament met. 
thi! WF 
Oc. Wi Sir W. Scroggs' anſwer was read, 


4 ſo his petition deſiring a ſhort day for th 


„ {i WMommons to reply; copies of which an- 
. 13 3 3 a 5 : 
the Her and petition were tent to the Com- 


4 ons. But as no further proceedings were 
againſt him, and as this was ſo ſoon 


any 1 ter the determination above ſtated, I 

cates Nia it but juſt to lay no great ſtreſs upon 
d be- but to acknowledge that they muſt 
that Ni await the ſame fate; though he was 
nc 0! Wit one of the Popith Lords 49 whom 
upon a heat and animoſity was entertained, 
rome. WW! thourh certainly, as far as it goes, it 
1010- W: recedans in favor of the continuance 
f the lapeachments notwith ſtanding a diſſo— 
n on. I cannot diſmiſs the conſideration 
[thcle caſes, without making this ſingle 

it in WWiarl:, that whatever doubt may be en- 
the ned upon the effect a prorogation or 
hie! F 2 diſto. 
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1 F 
diſſolution had upon judicial proceed 
then depending in Parliament, before th . 
orders of 1673 and 1678, thoſe orders he 


completely ſettled it; from that tine i © 
this, the doubt has no where exiſted ; hy 
writs of error and other Judicial Procee⸗ | 
ings have not abated upon either of then 
events; except in the caſe of Impext. 
ments; the origin of the doubt upon th: 
point I now proceed to examine in the «i © 
der of 1685, which appears thus upon MF * © 
Journals : 9 
2 
«© Die Veneris 22% Die Martii, 16 © ; 
* Upon conſideration of the calcs of: 
„ Farl of Powis, Lord Arundel of Wat f 
* our, the Lord Bellaſis and the Ear! TY 
„ Danby, contained in their petition © ! 
after ſome debate, this Queſtion 9 0 
„ propoſed, whether the order of i " 
*© 19tn of March, 1678-9 ſhall be reve : t] 
and annulled as to impeachment. $ al 
Ys. 
The gueſtion being put whe © 
this queſtion be now put—it was | 


& ſolved in the affirmative. Then 


„ quel 


4 


„ 


edu © queſtion was put, whether the order of 


ore th * the roth of March 1678-9 ſhall be re- 1 
8 1 ] „ verſed and annulled as 70 mmpeachments— : 
ime t L | jt was reſolved in the affirmative.” 4, 
d ; if : 
roce Upon which the Lords Angleſey, Clare F 
e nad Stamford enter this proteſt : | 
pe | 
on t © 1. Becauſe it doth, as we conceive, ex- 
theo 1 « trajudicially and without a particular 
on MW © cauſe before us, endeavour an - altera- 
| tion in a judicial rule and order.of the 
FE - Houſe, in the higheſt point of their 
i, 1% © power and judicature. 
8 of | | - 
Wag 2. Becauſe it ſhakes and lays aſide an 
Er order made and renewed upon long con- 
on © fideration, debate, report of commit- 
oF © t<£s, precedents and former reſolutions, 
oF © vithout permitting the ſame to be read 
ere though called for by many of the Peers, 
* and againſt weighty reaſons, as we con- 
| © ceive, appearing for the ſame, and con- ; | 
© trary to the practice of former times. | 
N | | 
Ln 3. Becauſe it is inherent in every 


Court 
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Court of Judicature to aſſert and pr 
#* {erve the former rules of proceeding; 
© before them, which therefore muſt he 
5 ſteady and certain, that the ſubject an 
85 all perſons concerned may know how to 
„ apply themſelves for juſtice. The ven 
„ Chancery, King's Bench, &c. have thei 
«« ſettled rules and ſtanding orders, from 
«© which there is no variation.” 


ne 


1716 
F 1e 


Many objections neceſſarily occur to th; 
authority of this reſolution. Every argu— 
ment which is objected to the proceedings = 
in 1678, applies here with greater force. 
It was almoſt the firſt act, of the firſt par. 
lament in a new reign, ingratiating them: 
ſelves into favor with a papiſh monarch, an- 
nulling proceedings againſt obi Peers, | 
upon the iuppolſed ground of a popifh plot — 
added to the. temper of the times, not 4 
little is to be deducted from its authority 
on account of the apparent temper of the 
men themſelves who vote the refolution; 
who in the moment when they are pro- 
ceeding to annul a rule of law, (which, 
whether right or wrong, had certainly, in 


1111 
4 111 


3 

| wats fact, obtained for ſome time, and 
pad been acted upon by every branch of the 
: egiſlature) would not even permit the pre- 
Nedents called for by the diſſe tenting Lords 
7 be read, but a ſpleen ”” intemperate- 
J deſtroy it, without a with themſelves to 
Wnquire, or an inclination that others 
Would know, upon what crounds that 
Nie had originally been adopted. 


Pre 
ling 
ſt be 
and 
W t0 
very 
their 


1 It is ſaid in anſwer to this, allowing the 


argu Pyropriety and indecency of the 1 
ons i Ir, that it is however a rule laid down ! Gy 2 
-o1ce. i 4 for the Feat \atlion of ils own pr aceed, 10 
t Pal K hich is ike more than what a! 1, gurt are 
hem eben, 4% do) = as long as 11 Bands uUn- 
1 $1 ed, it is binding upon the court which 
Peers, %, and continues to acknowle age it by con- 
lot— ; wig its exiſtence. doe 2 A 27.8 2 J B anc 5 5 2e 
not? Hwer, cob y deny i“ 15 1h I douſe of Lords ? 
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tf 102 would firſt anſwer, that if it be al- 
tion; ed, that the louſe of Lords have the 
> pie: rer of annulling any of their rules for 


-hich, 


Purpoſe of the moment, and the more 
y. 


breniently to adapt the? general law or 
:- 4 their 


LL 4 1] 
their proceedings to the ſtate arid circuy. 
ſtances of any particular proceeding at thy 
time before them; they may exercite thi 
power in 1791, as warrantably as the 
could in 1685, and the Houſe of Con. 
mons are ſurely juſtified in ſuppoſing, thi 
if they could in bad times reverſe a £99 i 
of their Court, for the purpoſe of Hein 
proſecution, and ſupeding the courſe of jiſit 
they will not heſitate in good times, to lk 
verſe this reverſal and re-cſtablith the tir 
mer rule, for the purpole of promoting i 
ends of juſtice, and forwarding an engui 
whereby the guilt of the accuſed may! 
detected, or his innocence be eſtablitii 
and his character reſtored. So much vf 
the ſuppoſition that they have ſuch 
power; which I now venture with all 


ference to deny. Bit 


25 


* ' * 0 al 
C} T7 Nt oline 0 
to avoid being! 
1 
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me kate = explain my ben =_ T6 
curately as IT can, It is this, that it! ere | 
within the Job on of tl 16 Hou! Wit av 
Lords to order by a rule of their Court, 11 ew, t 


impeachments, or any e proc 


og 7 77 = {} ; 1 55 1. Lg 
ings Gi O1 6 ; 70 Abate x: cad * . —5 


B 


cum er Parliament, though I admit, that it is 
it that 
le thi 


S Ing) 


i. duty to decide (when a caſe comes before 
: cm in which that deciſion is neceſſary) 


„ ("Wil proceeding 7s, or is not ſp abated; and 
5d 7 Pein judgments ſhould be guided in this, 
ping. * in all other judicial queſtions, by the 
5 tthority of former caſes, or, if they are 
, to Wanting, recourſe muſt be had to prin— 
he oke, to analogy, and ſuch other ſources. 
oting 0 legal information and reaſoning, as 
eng! judgments are founded upon in this 
- mayl Puntry. 
10111106 
chu This perhaps may, at firſt appear to be 
ac idle difference, merely in words and 
I ll et in /#3/once ; that what they can allowed- 
in do by a judement, they muſt be ſuppoſed 


1115 


d have the power of doing by a rule of 


7 b Court, and that the diſtinction, if 

t here be any, is not worth contending for. 
He ut a very little examination will, I think, 
rt, ge, that there is the moſt ſubſtantial 
Ir bd ſol id diſtinction between the two; and 


Pat it is this diſtinction which makes 
G what 


Prithin their juriſdiction, and they are bound 


Phcther any impeachment, or other judi- 


4 wa . fir . e 


„„ 
what they did in 1673 and 1678 right, an 
what they did in 1685 wrong.—lf the 
had the right to make the law in 16) 
and 1678, upon a particular caſe which 
was then before them, it is not eaſily ſe, 
how it can be denied, that they had th 
ſame right in 1685, or as has bcen befor 
ſaid, that they have it and may exercit 
it now. But though they had a right v 
declare what the law was, upon the que. 
tion then before them, in 1673 and 16,0 
(and it has been already ſhewn, that the 
0 | attempted to do no more) it will by n 
means follow that they had a right in 163 
; to alter that law, which they evident 
{ meant to do, by partially reverſing and au. 
i nulling the order of the 19th of Mar 
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i | To 
F To explain a little more, if it wan: 
B; further explanation, the difference betweet bply 
I a judgment and à rule of any Court; fich 
Li former is clearly a judicial act, the latter Wh 11 
| legiſlative one; the exerciſe of a legiſlati ecies 
| power, with which to certain purpob tt a 


and within certain limits, all Courts ali 
wile 


„ 


| wifely, if not neceſſarily, intruſted. The 


» ant i Court in making 4 rule, act upon their 
the Wir cretion of what they think the law ought 
[) 


be; in giving their judgments they act 
vhich Eupon their conviction of what they think 


teen the law 7s; in the one, arguments of ex- 
pediency are almoſt alone attended to, in 


d the 
before 


Wtic other they are totally diſregarded ; a 
xercli: WH 


* of Court, making the law, ſpeaks de 


ht i 1 uro; a Judgment ſpeaks for the preſent 
quel me, and for the caſe which happens then 
167 % be before them. Perhaps all this may 
it tba he granted; but it will be aſked, whether 


by nc 
n 168; 
1dently 
ind an. 
Marc 


is is not one of thoſe points to which a 
nne of Court will apply? And then, tho' 
Fc rule were iniquitous in its application 
Þ my Lord Danby, &c. in 1685, yet it is 
bitly binding on all future proceedings. 


| To this I anſwer, that it is not one of 


t wan oe points to which a rule of Court will 
bet wei@pnly; it is not one of thoſe points over 
t ch any Court is neceſſarily, wiſely, or 


latter i 
giſlati 


vurpole 


t all intruſted with the exerciſe of this 
pecies of legiſlative power. For this is 
Kt a rule to regulate proceedings, but to 
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and cannot do by a rule; I will remai 


[ 44 J 
put an end to them; this is not a rule whit 
declares that a certain event dependiy 
upon cither of the parties (the effect 
which, forwarned by the rule, he mit 
know, and might avoid) it is not a rulz 
I fay, which declares that ſuch an eye 
ſhall defeat his ſuit ; but it is a rule whit 
defeats the ſuit upon an event which ne. 
ther party can prevent or foreſee. 
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To illuſtrate by an inſtance which 
rather more familiar, what a Court ca 


that the King's Bench may well regula 
the number of days a defendant may har 
to put in his anſwer, or a plaintiff tor: 
ply. But what would have been thougt 
of a rule of this Court (before the {tt 
1 Ed. 6. c. 7. and 1 Ann. c. 8.) whit 
ſhould have ordered, that actions and pri 
ſecutions ſhould not abate upon the deni 
of the Crown? or what would be thougl 


fer 


Neciſi. 


(to bring the inſtance rather more hbon":ed 
to the preſent argument) if after thoſe e, 
tutes, and in the teeth of the Prov11101 light 
they contain, the Court ſhould now nu by 


Pl F*3 
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ale that they ſhall abate upon that 


Ro 
_. 


wc 4 
ending * ent? if it be anſwered, that they cannot 
nd 
eg Anke ſuch a rule, becauſe it is in direct 


Wppoſition to expreſs acts of Parliaments. 
bers is no lawyer but will admit that 


A rule 

_ e e obligation of the Common Law is to 
wil * full as ſtrong as an expreſs Act of 
-h nd Prliament. kad in this caſe, 1f there 


Is not an expreſs law, there was ſome— 
Ping as near it as can well be imagined ; 

hich! here was a deciſion of a Court of compe- 
irt Cal T jur:{dietion, and not only an acquieſcing 
Legillature, but a Legiſlature in all its 
branches concurring in it, adopting it, 
nd acting upon it; a deciſion of a Court 
t competent juriſdiction, upon which the 
muſe of Commons proceed with their im- 
eachment; on which the. Houſe of Lords 
Proceed through the trial to the judg- 


remali 
regula 
ay han 
F toi 
-hourit 
he ſti 


While 


and ptent; and to which the King aſſents by 
e dem ffering the execution—againſt ſuch a 
thoudl feciſion declaratory of the law, fo recog- 
\re hon med by all the branches of the Legiſla- 


fare, the Houſe of Lords can have no 
ght to o ie their ſingle will, and annul 
t by a yote. 


hoſe 1 
OV {100 


OW mas 
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as alſo to enquire what effect was given g 


Commons voting the ſame revenue to Ri 
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But we muſt not be drverted by havin: 
conſidered this anſwer, from obſervin 
(what it was the ſole purpoſe of intrody 
cing the inſtance to eſtabliſh) that the «i 
teration of the continuance or difcont, 
nuance of judicial proceedings upon eve 
of this nature, is not within the juriſi. | 7 


tion of Courts zo regulate, but of Parliameii 
20 enatt. | j th 
| = #7 

Having thus examined the compceten; 6 M 
of the Houſe of Lords to make ſuch a ru: th 


it remains to be ſeen what idea they ente: 
tained themſelves of their own law by © 
ference to hiſtory and cotemporary tad 


it by the Judges in Weſtminſter Hall. 


In the firſt place,“ Rapin tells us (att 
having mentioned the circumſtance of ti 


James for his life, that his brother h 
enjoyed) © that the Commons having git 
the King 10 real a demonſtration 
% their zeal and aftection, the Lords ve 
« willing likewiſe to ſhew him, how mu 


15 Vol. . 25 
ve the 


„ 


. they were devoted to him in any thing 
that lay within their power; to that 
| end the King having ſent a warrant to 
the Attorney General to enter a zoli pro- 
« /equi, upon the indictment againſt the 
popiſh Lords, who had been pritoners 
in the Tower for the Plot, and againſt 
6 the Earl of Danby, the Houſe of Peers 
þ annulled their order of the 19th of 
. March 1678-9, and entirely diſchar ged 


ar 
ervin 
trod. 
the a 
lcont. 
event 
11108, 
1ament 


Poeten 


a ru cheſe Lords who had been let out only 
y enter ** bail.“ 
* by Le 


when the Lords had releaſed the po- 


y fach 
given n Peers, and annulled the reſolution 
all. er which the Lord Stafford was con- 


ted; they brought in a bill to reverſe 
e attainder of that nobleman ; which 
| was thrown out by the Houſe of Com- 
pns. From this 1t appears, cither that 


1s (afte 
e of th 
> to Ki 


her 14 bill did not procced upon the illegality 
ing ge Lord Staftord's conviction, or that the 
ration mmons did not adopt the new law of 


2rds wel 
OW IV 


Lords; becauſe it is impoſſible, that 
one who admits the principle, that 
peachments cannot legally be continued 
from 


4 
. 
vs the 


[ 
from Parliament to Parliameat, ſhould re. 
fuſe his aſſent to this conſequence, that 
the Lord Stafford was illegally convicted; 
and that therefore his attainder ſhould in 
Juſtice be reverſed : But the Commons did 
not recognize that reſolution to be law: 
and what 1s ſtill more remarkable, the 
Lords themſelves do not ſeem to hare 
thought that it would bear examination. 
For it appears, by the bull itſelf, that the 
jole reaſon alledged for this reverſal was in 
theſe words * * Whereas it is now mani- 
„ teſt that William Lord Viſcount Stat- 
ford was mnocent of the treaſon laid to hi 


«© charge, and the 7e/timony whereby he wa: | 


« found guilty was falſe, be it enacted, 
& c. ndl the proteſting Lords among 
other matters, aver that they have + no ground 
10 believe the aſſertion of the preamble ; and 


there does not appear one word either in 


the bill, or in the proteſt, that has the 
leaſt reference to the irregularity of pro- 
ceeding upon an impeachment, after dilſo- 
lution. Can it now be conceived, that !! 


* Rapin 15 Vol. fo, 25, 
+ Ibid fo. 26. 
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| the Lords had the leaſt idea that the re- 
ö ſolution they had juſt voted, carried with 
it any authority, or deſerved the leaſt at- 
: tention, they would have omitted to inſert 
| it in the preamble of this bill; when it 
would neceſſarily have afforded a molt. 
unanſwerable argument for paſſing it into 
| a Law. | 


Let us next fee what degree of weight 


was allowed to this reſolution by the 
Judges in Weſtminſter Hall. 


The Earl of Saliſbury had been im- 


| pcached 26 of October, 1689. and, upon 
the impeachment, committed to the Tower 
[by the Lords, where he continued till 
: the Parliament was diſſolved, a new Par- 
liament ſummoned, and after a long Seſſion 
[* adjourned for two Months. + Under 
thele circumſtances he applies to the Court 
Jof King's Bench to be bailed, and for that 
| purpole the Lord Danby's caſe was cited, 
| Who was bailed ( 35 and 36 Car. 2.) 


ö by the Journals it appears to have been a prorogation 


Carthew 132. 


II though 


L $0 1 
though committed by the Peers in Parliz 
ment. Sed per curiam—the Earl of Sali. 
&« bury was not bailed ; becauſe there wa 
« a very ſhort adjournment of the preſent 
“ Parliament. And that is the prope: 
place for him to make application to be 
& bailed. 


3 


Wc 


« That the chief reaſon for bailin: 
„Lord Danby was becaufe the then Par. 
„ liament was prorogued, and the time 
** uncertain for their meeting again, aud 
« ſo no proſpect of an opportunity to a . 
„ ply himſelf that way; beſides, he va? 
* denied to be bailed until the Chief 7: 

* zice Jefferies came in. | tha 


« And the Court cited * Lord Stafford“ 


Ts 
* caſe who was committed by the Houle of 0 
Peers, and notwithſtanding that Parla- caſ 
© ment was diſſolved, by which he "yy to, 
committed, yet he was continued a pili | 
e ſoner, and afterwards tried upon th te 
* {ame Impeachment, convicted, and die 
% cuted; which fully proves, that comm Hg] 


* Ray, 3Sr. 


66 mens 


„ 


Parl; ments by the Peers in Parliament, are 

my ; f 

not made void by the prorogation or 
.. : 

e diſſolution of the ſame Parliament. 

, 5 | 

Preſent 


proper 
n to be 


hHeſides, the Lord Danby was bailed to 
. appear at the next Seſſions of Parliament, 
EF « which was an afirmance of the commitment, 
| and a plain proof of the opinion of the 
Court, at that time, that the commit- 
ö ment was not avoided, or diſcharged by 
| © the prorogation of the Parliament. 


bailins 
en Par. 
e time 
n, and 
to aps 
ne Wa 


ef Jt 


| © And for theſe reaſons the Lord Saliſ- 
| © bury was remanded to the Tower.” 


| It muſt here be obſerved, that this caſe 
| lappened E. 2. W. & M. in 1690, only 
WT live years after the date of this very reſo- 
en ution; when the very man, who had been 
ouſe i | counte] for my Lord Danby (upon whoſe 
Para cafe among others this reſolution Was come 


e Wi ; 
and who conſequently could neither 
4 ui | N . i . . f 
„ bsnorant of the reſolution itſelf, nor o 
on 10 i a : 
1 a the degree of weight which from all its 
a f 
” MW cumſtances belonged to it) when Lord 
mms 


Holt himſelf was preſiding in the Court of 
H 2 King's- 


. „ 
81 | 
mens , 
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, uu, King's-Bench. And yet no regard whate. 
| 4 LAS ver is paid to this reſolution, no reference 
| made to it, but the Lord Stafford's caſe i; 
Fit 25 ge referred to, as an exiſting and deciſtve autho- 
| . e. oY + ; though if there be any force in thi; 
6 eſolution they authority of that caſe 1s com- 
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riot 3255 examinii ing this reſolution in theſe 
He 


12 en- various lights, let me aſx any candid and 
T4 > ee, inte * man, what authority is due at 
EE; this lay, to a reſolution of the Houſe of 
5 , Lords (one branch of the legiſlature) Which 
5 ' partially annuls and reverſes, declared and ac. 
- knowledged law, out of compliment to: 
2 5 
3 14 Popiſh monarch, in the firſt moments of 
W his acceſſion; which themſelves are at the 
ſame time aſhamed to acknowledge, which 
the Commons diſcountenance, and the 
Courts of Weſtminſter Hall diſregard ' 
And I would further aſk, whether ſuch a 
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date, can be put in 
a reſolution of the ſame 
its. judgment of what the 


in its 
competition with 
Court, 
law is, 


1 Wat ; 15 ; ” 
ts being late: 
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7 ? i 
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conſiſtent with principle and analosy, 
I which the two other branches of the legi- 
W {cure act upon, 
* £ Weſtminſter Hall confider as declara- 
| tory of the law, and concluſive upon the 


tubject. 


and which the Courts 


have dwelt the longer upon this reſolu- 
Iron becauſe objectionable as it ſeems upon 
lerery ground, and in every poſlible 
bin which it can be viewed ; 
4 the whole and in all its parts; 


light 
rotten as it 18 
yet is it 
not to ſay the only ground 


ge ſtrongeſt; 


which the aſſertors of the doctrine of 
abatement can build any argument at all. 


For as to the caſe in 1690 of the Lords 


Paliſbury and Peterborough—let any man 
ike fairly into conſideration the whole of 
| | mar the Lords do upon that occaſion ; 
tic queſtion they put to the judges; the 
Enlwer of thoſe judges ; the reſolution of 
the Houſe itſelf, and the proteſt of the 
Liſſenting Peers, and it is next to impoſſi- 
de but he muſt allow (if not that they 
Perc diſcharged upon the att of Grace 


17 7 
. 7 { 
2. one} 


E 
alone) that this act, and not the authori 


of the reſolution in 1685, conſtituted th 
main inducement to that vote. 


The precedent itſelf is as follows: 


* * 26 Oct. 1689. The Earl of Saliſtun 
and Earl of Peterborough were in 


from their allegiance and being rec © 7 
ciled to the See of Rome, by meſi pro! 
„% from the Commons.“ 
| 1 
Both committed to the Tower. N rous 
: ring 
40 | 14 
27th of January following the FAY bor: 
60 5 Y : 
** ment was prorogued and diſſolved! « difſo 
*« proclamation the 6th of February Wc inter 
6 in: | 
% lowing. gene 
WA. ; MPT. | el: * were 
A new Parliament met, 2oti WM. 
“opin 
16 March 1689. bi; ' 
that 
| f 1 : ones W . 
« 5th of April 1690, an order , 8 
. | . ter. 
*5 made, to take into conſideration, . ter ; 
don, 


This is taken from the Report of the Com: 
zn Lord Oxford's Caſe. 


— 
3 


n Paſſe 


66 f 


þ +* 


I 

þ: ther Impeachments continue from Par- 
„ liament to Parliament, on the Wedneſ- 
day following. 


Ori 


d th 


; « $th and 1oth of the ſame month, 
þ conſideration of that matter was ad- 
journed. 


57th July 1690. The Parliament was 
F prorogued. 


| © 2d October, 1690. Earl of Peterbo- 
F rough petitioned to be diſcharged, ha- 
F ving been kept priſoner in the Tower 


) [1s W . » : 
2 for almoſt two years, notwithſtanding a 
ed, aifſolution, and ſeveral prorogations had 
18 


7 


intervened, as alſo an act of free and * 
general pardon ; whereupon the judges 
were ordered to attend, to give their 
opinions whether he be pardoned by 

that act. The judges were alſo ordered 
do give their opinions, on the ſame mat- 
b ter, upon the Earl of Saliſbury's peti- 
© tion, praying likewiſe to be diſcharged. 


w 


* Paſſed the laſt Seſſion. 


th 


£c 


5 
* 


EC 
© 6th of the ſame month, the Judges 
according to order delivered their oft. 
nions, as follow, viz. That if the {ai 
Earl's crimes and offences were commit. 
ted before 13th of February 1688, ant 


not in Ireland nor beyond eas, the; 


were pardoned by the faid act; and if 


was reſolved, that the taid Earls ſhould 
be admitted to bail; and a Committee 
was appointed to inſpect and conſider] 
precedents, whether Impeachments con. 
tinue  ftatu que from Parliament to 
Parliament. 


5th October, the ſaid Earls were boti 
bailed at the bar. 


= 


e 3oth of the ſame October, repo 


© was made from the Committee, ap- 
pointed the 6th of the ſame October, 


of ſeveral precedents brought to the 
Lordſhips by Mr. Petyt from the 
Tower; and alſo that they had ew 
mined the Journals of this Houſe, 
Which reach from the 12th of Hen 


th, and all the precedents of Impeach- 


66 jmnent>4 


L 7 1 
ments, ſince that time were in a liſt 
„now in the clerk's hands; among 41 


85 % ahich, none are found to continue f from - 
1 0 one Parliament to another except the 
* „ Lords who were lately fo long in the 
r Tower. Alter conſideration of which „ 
nah port, and reading the orders made 77, 5 
* 3 19th toth March 167;, and 22nd May 1 697, 2 
and long debate thereon and ſeveral FA F 
om þ things moved, „ ee, 
con- . N STD 
«The queſtion was propoſed whether — 
= © Tames Earl of Sarum and Henry Earl of XZ. mo 
« Peterborough ſhall be now diſcharged © . . 
e from their bail ? —— aire 
. 


7 
W © Then this previous queſtion was put,7-*e , 
-o0 * rhether this Queſtion ſhall be now | 


„It was reſolved in the affirmative. 


\ "WM © Then the main queſtion was put, 
ce whether James Earl of Saliſbury and 
Jul ' Henry Earl of Peterborough ſhall be 
HYD BF now diſcharged from their bail? 


ments, 1 «It 


8 4 


It was reſolved in the affirmative, 


| cha 

Upon which eight Lords enter the fe- of 
lowing proteſt. Ie 
in ! 

1. Becauſe we conceive it is a queſtion WGra: 

*© notat all relating to the real debate be. nen 
fore us; but urged upon us ot for nad 
« ſake only of the two Lords mentioned. ſolut 
calle 


% 2, Becauſe we ought to have examined ſuitr 
e precedents of pardons, to ſee how far an thc a 
„ impeachment was concerned, before ve the c 
«© had adjudged the Lords diſchargetd; chars 
„or whether an impeachment could be 
„ pardoned without particular mention It! 
F an act of Grace, and what difference WM {carct 


there is between an act of Grace and moth 
*© an act of Indemnity. of 811 
bea d 
*« 3. Becauſe we did not hear the Hode hut it 
* of Commons, who are parties, and uo better 
*in common juſtice ought to have been pr th. 
heard before we paſſed this vote.“ cauſe 
7 
the eff 

: it {urc'l 
From what has been ſtated, it fürchte te. 
appears that if theſe Lords were not di. wot lo 


fol. 


{tion 


e be. 


r the 


mined 
ir an 
e we 
ged; 
Id be 
ntion 
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| charged ſolely on the ground of the act 
| of Grace, 
6 ſweeping and complicated vote, as involved 
in it this queſtion, - whether the act of 
Grace did put an end to their impeach- 


yet it was done by ſuch a 


ments; and as no mention whatever is 


[made in the proteſt of the effect of a diſ- 
lution s as the Houſe of Commons are 
called parties, which could not be if the 
ſuit no longer exiſted ; it ſhould ſeem as if 


the act of Grace were the principal, if not 
the only ground on which they were diſ- 


charged, 


[t has been ſaid, that the Committee to 
ſearch for precedents was appointed in 
another caſe; namely, the impeachment 


of Sir Adam Blair—I am afraid it would —_— ges, 
be a difficult matter to prove this aſſertion; e 6-2 
but if it could be proved, ſo much the 7470. 


De. 
e 


better for our argument, and the worſe 
for their's Who attempt to prove it; be- 


cauſe, if the judges were conſulted upon 
[tic effect of an act of Grace in the caſe 


i theſe Lords; and the precedents were 


not looked into on the ground of their 
> im- 


8 
impeachments, but on account of the 
other; the argument here contended for 
holds ſtill ſtronger, that the Lords wer: 
diſcharged, not on the point of law e. 
ſpecting diſſolutions, but ſolely in con. 
ſideration of the act of Grace, 


It ought not here to be forgot, that it ap. 
pears on the Journals of the Houſe of Led 
«© 12 Nov. 1690 (not a fortnight after the 
* diſcharge of theſe Lords) upon motion 
e thata day be appointed for the explana- 
„tion of the Votes of the zoth of Octo. 
« her laſt, it was ordered to take the ſame 
into conſideration on the 18th of th: 
„ fame November, and all the Lords to be 
+ ſummoned, on which day the Houle 
fat; but it doth not appear by the jout- 
* nals that any thing was done in put- 
fſuance of that order.” 


This perhaps may not be thought to 
prove much; but it ſurely ſeems to probe 
this, that the Lords, at the time they ap- 
pointed this day, &c. for explaining thei: 

votes, MW 


| 24d! 
| the 

| attr] 
act. 
| Law 


In tl 


| thew 
| not « 


„ 


| votes, imagined they did want explanation, 
and were not ſatisfied with what appeared 
upon their Journals reſpecting them. 


There are two other authorities to be 


adduced in ſupport of this conſtruction of 
| the vote, which confirm the propriety of 
| attributing it wholly to the effect of the 
act of Grace, —Mr. I. Foſter in his Crown 
| Law, p. 1579—and Chief Baron Comyns 


in the 4th Vol. of his Digeſt, p. 364.—In 


| ſhewing that the office of High Steward 1s 
not eſſential to the Court, the Chief Baron 
| lays (as one inſtance of their proceeding 
| without that officer) „that the Court 
| © has allowed priſoners the benefit of acts 
Hof general pardons, without the ap— 
| © pointment of a High Steward,” and 
| cites among others, Lord Saliſbury's caſe.— 
Mr. I. Foſter makes the ſame uſe of the 
| lame caſe. But it is ſaid, that as he ex- 


preſſly declares, that the only uſe he makes 


cc this caſe is to prove that the Houſe of 
Lords have claimed and exerciſed a right 
of judicature without a High Steward, 
| unce that point would be equally well 


proved 


1 
proved by this caſe, if they diſcharged him 


on the ground of the intervening diſſo. 


lution, as the act of Grace, therefore the þ £ 
authority of his opinion is nothing either 
way. It muſt, at leaſt, be conſidered an 
unfortunate circumſtance for this obſer. E 
vation, that theſe two authorities, Mr, 
I. Foſter and Chief Baron Comyns, ſhould | \W 
cite my Lord Saliſbury's caſe, inſtead of ens 
my Lord Peterborough's, as an inſtance elf, 
wherein the Court have exerciſed their ju. | 2 
BW 


dicial power without a High Steward; 
when in point of fact, Lord Saliſbury 4 Salift 
not in his petition mention the intervening diſ. 
lution as a ground which might entitle him 
to his diſcharge, but confines himſelf to the 
act of Grace; though my Lord Peterbo- 
rough it is true mentioned 215 the one ground 
and the other but excluſive of this obſer-| 
vation, theſe two Judges don't cite thi 
caſe, generally, as an inſtance of the exerciſ 
of this judicial power, but they ſpeci! 
-nd point out the particular ſubject on 
n it was exerciſed ; namely, in allowing 
the Benefit of an act of Grace. And 

e can wiſh to make of their au- 

. thorities, 


him 
diſſo. 
> the 
1ther 
d an 
bſer. 
Mr, 
10nld 
id of 
Lance 
r ju. 
ard; 
y 4 
him 
o the 
erbo⸗ 
round 


bſer 6 


this 
>rcile 
ecity 
t on 
wing 

And 
T als 


itles, | 


1 


thorities, is, to ſhew, that this conſtruction 
| of what the Lords did in that caſe, is not 
| only now, for the firſt time, put upon it, 
ö for the purpoſe of the preſent argument; 
but that theſe two great lawyers, when they 
could have no ſuch object, ſaw it in the 
me light, and read it in the ſame ſenſe. 


With the aſſiſtance of theſe obſerva- 


tions, let us revert to the precedent it- 
elf, and review it in all its leading cir- 
cumſtances; upon the petition of theſe 
Lords to be diſcharged (one of whom, Lord 
saliſbury, does not ſo much as mention 
the diſſolution as a ground for ſuch diſ- 
charge) the Lords refer to the Judges to 
know * whether they are pardoned by 


the general act of Grace which had 


* paſſed in the laſt Seſſions.“' To which 


[the Judges anſwer, „that if the ſaid Earl's 
[© crimes and offences 
“before the 13th of February 1688, and 
not in Ireland, nor beyond the Seas, 
they were pardoned by the ſaid acts.“ 
Now when it is conſidered that the crime 
tr which theſe Lords were impeached, 


were committed 


17 


vas that of being reconciled to the See of 


Rome, 


TEE; > aye nnn „ — 


pointing out no ground for the reſolution 


1 
Rome, and that the religious opinion of 
theſe Peers was probably no ſecret in the 
preceding reign, when the profeſſion 
Popery was meritorious and the road ty 
power ; 1t is more than probable that the 
notoriety of their religion would leave 
moſt of the Lords little room to doubt! 
that their crime mu be pardoned by this af 
of Grace, if the opinion of the Judges were 
to be adopted. Upon this what 1s done 


thel 
Wie 
1 4 
appo 
[is the 
35 de 
impe: 


1078 


by the Lords? Do they reſolve to abide by Th 
the reſolution of 1685 ? Do they vote that Puke 
impeachments are diſconfinued by a di- 
ſolution? nothing like it. They reſolve, 9 
generally (eſtabliſhing no principle, and 3 
and 


| 1 8 
that theſe Lords fhould be diſcharged. Then the 


comes the proteſt of the diſſenting Lord, age! 
which turns (as we may fairly conclude} next 
from it, the debate turned) ſolely upon the 
the act of Grace; and to all this muſt be 
added the ſubſidiary authority of Chief 34 
Baron Comyns, and Mr. I. Foſter, who | om 
having no particular object in view, 10 © 
favorite doctrine to advance, upon read- | 
ing this caſe quietly and temperatel) in 24t 


7 their the 


1 


ef ; 

_ their ſtudies, conſider it as an inſtance in 
1 which the Lords have allowed a prifoner 
d to be benefit of an Act of Grace, withont the 
_—_ zppointment of a High Steward. Yet this 
id þ; the caſe which is generally aſſerted to be 
ou decidedly in point for the abatement of 
5 4 mmpeachments by a diſſolution, as that in 
WH 1678 is for their continuance. 

done 


The next precedent which occurs is the 


de bj ; 
le of Leed's caſe in 1695, and 1701. 


that 
1 dil. 
ole. 27th of April, 1695. The Duke of 
an Leeds was impeached of high crimes 
tion) nd mifdemeanors, and articles were on 
Then! the 29th of the fame month exhibited 


or: WT #5einft him. He put in his anſwer the 
Jude! nest day, and a copy of it was ſent to 
upon. the Commons. 

ſt be 

Chief © 5d of May following, the Parliament 


who vas prorogued, and diſſolved by pro- 
no camation, dated 11th of October, 1695. 


= * . - 
yn 24th June, 1701,“ (between which time 
their the 11th of October, there had been 
F. ty o 


— N * "uw 
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two new Parliaments ſummoned and di. 


ſolved), „the Houſe of Commons havin 


„ 1impeached the Duke of Leeds on the 
« 27th of April, 1695, and on. the 29th 
c of the ſame month, exhibited article, 
„ againſt him, to which he anſwered, 
* but the Commons not proſecuting, the {zl 
„ impeachment and articles were ordere 
„ to be diſcharged.” 


Upon this precedent I would obſerve, 
that it is clearly an inſtance of the Lords 


- proceeding upon an impeachment after: 
dliſſolution; for the diſmiſſal muſt be cons 


ſidered as part of the proceeding, or a 
leaſt as an acknowledgment, that ſomething 
exilted to be proceeded upon until 1t ws 
diſmiſſed : it is a precedent (the authority 
of which I certainly do not overſtate, and 


much wnder/taze my opinion of it,) when 


Jcall it one which no ingenuity can col: 


vert into a confirmation of the vote ul 


168 5; which upon any fair ground 0! le-. 
ſoning, is abſolutely in the tecth cbt 


15 
177 


which I may boldly oppoſe to any lde 


remnant of authority which the preceden 


in 1 


and 


— 


Eth 0! 


have 
and 


1685 


B. 
of it, 


Hou: 


their 
in th 
60 pr 


not / 


| Haug 


and « 
of th 
unde 


[ bree | 


| mall 
| For 1 


refut 
a) NC 


| Woul 


ud 
1 lard 


rdered 


eve, 


1 


in 1699 may ſtill be ſuppoſed to poſſeſs; 


and which is perfectly concluſive againſt 


Itnoſe who argue, that the Houſe of Lords 


have always conſidered themſelves as bound, 


and are ſo ſtill, by the refolution in 
160 5, 


But it has been urged, in explanation 
of it, that in reading this judgment of the 


[Houſe of Lords, where they expreſsly give 


their reaſon for diſmiſſing this proceeding 
in theſe words, ** The Houſe of Commons not 
« roſecuting,”” we muſt ſupply to them, 
not proſecuting in the Parliament in which they 


braight them up: that is to ſay, that in fair 
and candid interpretation of this participle 


of the preſent tenſe proſecuting, we ſhould 
underſtand it to mean, having proſecuted 


three Parliaments ago. All the attention J 


hall pay to this argument is to ſtate it. 
For if the mere ſtatement of it does not 


retute it, I ſhould deſpair of doing ſo, 
3 no argument, which I can advance, 


would deſerve to produce a greater effect. 


K 2 8 It 


HS 


ceſſary, yct for the pleaſure they took in 
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It has been urged alſo, in explanation d 
this precedent, that the Lords could ng 
diſmiſs the impeachment, till the Par, 
ament was at an end; not becaule it di 
not fall with the Parliament, but becauft 
they could not know till the laſt moment 
of its ſitting, that the Commons would 
not take it up and proceed upon it.— lig. 
nuity is here oppoſed to fad; for un 
fortunately for this ingenious argument, me. 
there is a fact on the Journals of the HoutWMci:l r 
of Lords, of the very ſame day, wh chen 
flatly contradicts it; for they had alrcavriſlticy 
on that day diſmiſſed * two impeachment{M:not} 


amon 
Leed 
Itroub 
meml 
went 

would 
have 

Beſid. 


reaſor 


for want of proſecution, which had ben gave 


brought up in that very Parliament. ia © 
Ineſs | 

It has been further urged againſt tl is 
precedent, that the Houſe of Lords we*Wnent 
in the Yume. of diſmiſling impeachment {Muir 
on that day; and though it were not ne 


the thing, and to make clean work, the) 
Iweep all away which they can find; and, 


Eat Darth tt 3 45 2113 fav 
Ear! of Portiand's and Lord Halifax's. 


„ 

among the reſt, this againſt the Duke of 
Leeds, which it coſt them no additional 
trouble to remove. But it is to be re- 
membered, if this famous rule of 1685, 
went for any thing, this impeachment 
would never have been found, as it would 
hive been dead three Parliaments before. 
Befides, why ſhould they give a wrong 


on d 
id not 
Parl. 
it dif 
*cauk 
"Ment 
Would 
Inge. 


mur reaſon for what they do? and upon what 
ment, le of interpretation or principle of judi- 
HoutWMcial rcaſoning can it be maintained, that 


big hen a Court of Juſtice give one reaſon, 
reach ey muſt be ſuppoſed to have acted upon 
ment other? To be ſure if perſons talk of 
beuge Courts of Judicature, doing a grave 
act of judgment from the mere wanton— 
gels and itch for doing ſomething; when 
t tli:MW't is ſuppoſed that they diſmiſs impeach- 
; wee ]FWnents folely for the amuſement of dif- 
menos ning them; the fame perſons may pro- 
bibly not heſitate to ſay, that to make the 
manner of doing the thing correſpond with 
tie thing done, and in order to be more 
arc and pleaſant, they expreſs them- 
ves /ronicolly, and give one reaſon while 
ley act upon another. 


0 3210 
7 41480 1 


Bit 


Br 

But to be rather more ſerious upon 2 
ſubject that deſerves all ſeriouſneſs, it 5 
not to be preſumed, I had almoſt ſaid it 
1s not to be permitted, that the Houſe of 
Lords (if I may ule the expreſſion) ſhould 
be bad Logicians; that they ſhould admit 
lay down premiſes, and then deny th 
"mi and concluſion to be drawn * 
them. By this judgment, and by the rea. 
lons they think proper to declare for it, but 
they furniſh the ſuitors of their _ this 
with this principle, that though two | de t 
liaments have intervened ſince an impeach- se 
ment was brought up into their Court, i 
nevertheleſs ſubſiſts till they diſmiſs it; 
and further, that they only then difmuls! 
for want of proſecution by the Commons 
It is not then to be preſumed, that the 
will deny the application of thoſe * 


70 
13 


ciples, and of the concluſion which fail 


reſults from them, to any particular cad e to 
where ſuch application may be necelſar Wiivi; 
to be made. When they have e admitted 11} * 
1701, that impeachments cannot be d 13 
miſſed after a diſſolution, but in def 


of proſecution, it is not to be of 
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that they will diſmiſs the preſent Im- 


Jeachment when the prolecutor is earneſt 
to proceed, If they act thus inconſiſtently 


with former deciſions, and recorded prin- 
oples, the ſuitor has no tract to guide 


him, no light to direct him, and there 
is an end of all certainty in judgment. 


in arbitrary diſcretionary will would 
be raiſed into the ſeat where nothing 
but ſettled law ſhould preſide. And 
this diſcretionary will, let me add, would 
be then preſiding in that Court, where 
ts effects might be moſt dangerous to 
the ſubject. For from the nature of that 
Court, the Judges are above the reach 
of S_ for what they there judicially 
ommit; and ſhame and popular centure, 
buch come in aid of puniſhment, to de— 
ter men from the neglect of their duties, 
vould, from the multitude of thoſe who 
ae to ſhare in them, be ſo divided, each 
ndvidual's portion be 1o 1nperceptibly 
mall, that they would ſcarce have any 
lect; or ſhould they produce any, it 
ould be entirely counterbalance ; and 
ne away by tne countenan ice and pro- 
E100 which each indlvidual would derive 

from 
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1 
from the whole body. But this is a ſpecy. 
lation perfectly unneceſſary, this is expatia. 
ting upon evils which can never exiſt; x 
they can only ariſe from that inconſiſteng 
in the judgment of this ſuperior Cort, 
the probability of which is not only not 
to be expected, but the poſſibility not to] 
be ſuppoſed. 


In addition to the precedents alreadr 
enumerated, there is that of my Lord Os. 


ford's impeachment which continued ove: 


a prorogation ; and there is allo an autho- 
rity to the ſame effect, which the preien: 
impeachment abundantly ſupplies ;—But| 
theſe caſes only ſeem to bear upon the at. 
gument in as much as a prorogation and 
diſſolution have the ſame parliamentary] 
effects. | 


= 
24 


J could have been well ſatisfied to have 


paſſed over my Lord Oxford's caſe with 


the above ſhort obſervation ; but as 15] 


caſe, coupled with the proteſt of the dilleni-] 
ing Lords, is much relied upon by t19% 
who argue on the other fide, ſome furth*} 
notice muſt be taken of it. 


{-] 
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Gviſie 


© tor 
(i Wh 
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In] 
Die Sabbati, 35 Maii, 171 5 


The Lord Trevor (according to order) 


. reported from the Committee to ſearch 
and report ſuch precedents, as may the 


better enable this Houſe to judge what 
« may be proper to be done, on occaſion 


of the petition of the Earl of Oxford, 
e and the caſe of the ſaid Earl as it now 


« ſtands before this Houle.” 
(They then report the caſes they had 
found) 

& which report being read by the clerk 
it was Propoſed, to reſolve, that the 
© impeachment of the Commons againit 
the Earl of Oxford is determined by 
the intervening prorocation ; ** and after 
debate thereupon the Queſtion was put 
and it was refolved in the negative, the 


Jurifion was 87 to 45. 


* Diſſentient 1. Becauſe there ſeems to be 
no difference in Law between a Proroga= 
"tion and a diſſolution of a Parliament, 
"which, in conſtant practice, have had 
the ſame effect, as to determination 

1. both 
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cc both of judicial and legiſlative proceed. 


« ings, and conſequently, this vote may 
tend to weaken the reſolution of the 
«© Houſe, May 22, 1685, which was 
founded upon the law and practice of 


«© Parliament in all ages, without one 
« precedent to the contrary, except in 


„the caſes which happened after th: 


„ order made the 19th March, 16:3, 
« which was reverſed and annulled in 
*© 1685, and in purſuance hereof the Earlj 


of Saliſbury was diſcharged in 1690,” 


2. Becauſe this can never be extended 


te any but Peers, &c. &. I do nd 
trouble the reader any further with this 


proteſt, becauſe it is only from the firlt} 
part of 1t that I have heard any argument] 
produced by our opponents—this wi} 


ſigned by eleven Peers. 


Now upon this precedent I would lif| 


that I agree with the reaſons of theſe di- 


ſentient Lords. 1. That there zs 1 4} 
ference between frorogaiions and diſſolutions : = 


2. that this ve dogs weaken the reſolution ! "© 
g 4 | 1695 
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luppoled to conſtitute an authority in 
point, againſt the continuance of im— 
peachments after a diflolution. This is 
managed by a ſort of algebraical proceſs, 


nority into their own proteſt; that is, by 
multiplying the numbers which were out 
roted in the diviſion, into the reaſons 
rhich were over ruled in the debate, (as 
rus into minus, gives plus) they imagine 


32 | the 


1085, and I like it the better for that 
circumſtance But it has been obſerved 
that there were 45 Lords who voted 
cainſt the continuance of this proceed- 
nz after a prorogation—And ſo much 
5 made of this great number that it 
really is not without it's uſe, juſt to 
Denind perſons (of what in the zeal of 
arcoment they ſeem to have forgot) 
that however large the πsmnoritiy may have 
been, it muſt have been % than the na- 
iy; and in this caſe, that the majority 
vas near two to one But what with the 
minority, and their proteſt, this caſe is 


the train of which is not very obſervable, 
| 50 the reſult ſtill leſs concluſive) ſonie 
how or other, by multiplying the mi- 


+ 
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the product to be a majority in favor g 


their arguments. An eaſy, and ingenious 
receipt to make a majority! 


Let us now ſhortly examine the argu. 
ment itſelf, it is ſaid that it appears from 
this proteſt, to have been admitted in 
the debate, that a diſſolution would put 
an end to the impeachment, and that thei 
argument is, „It is admitted a diſſolution 


puts an end to impeachment ; but 


+* Prorogation is cqual to a diſſolution 
therefore a prorogation puts an end t 
it“ The argument ſeems to be faith 
retorted thus You admit a diſſolution 
and a prorogation to be the ſame thing, 


a prorogation does not put an end to 
an impeachment, neither theretore| 
« ſhould a diffolution.” But I anſwer the 
argument otherwiſe, and deny that it ca 
be diſcovered by any fair mode of reaſoning 


* 


| . 11 
that fuch an admiſſion was made, or that 


the proteſting Lords intended to ſay o 
a vote is carried that a prorogation doc 
not put an end to an impeachment, 0 
which they are diſſentient—that is, tÞ} 
ſay; we think a prorogation does put **Þ 
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end to an impeachment, becauſe, a proroga- 
tion and a diſſolution is the ſame thing; 


and if a prorogation were not to put an end 


to it, neither ſhould a diſſolution; and con- 
ſequently he vote may tend 10 weaken the 


| reſolution of this Houſe in 1685: theſe are 


their own words, this 1s the conſequence 
to which they wiſh to drive the majority 
by their arguments; and there is no word 
mentioned of an admiſſion on the part of 
that majority, of the validity and authority 
of that - reſolution So that the argu- 
ment which ſuppoſes the proteſt to be 
built upon the admiſſion, that a diſſolu- 
tion does put an end to an impeachment, 
ot only ſupplies to the proteſt, what 
It has not expreſſed; but expunges what 
it has, 


The ſhort reſult from theſe obſervations 
b, that there are two precedents of im- 
peachments, continued beyond the par- 
lament in which they were brought up, 
(excluſive of Sir W. Scroggs's, ) thoſe of 
my Lord Stafford and the Duke of Leeds; 
and that the only authority to the con- 

trary 


„„ 
trary is the reſolution in 168 5, which was 
but little regarded at the time, and has 
never been acted upon ſince; and which, 
though ſubſequent in point of date to the 
firſt, was antecedent to the laſt; for ſurely 


it is not a{luming too much upon the argu- 
ment to ſay, that if it be not clearly proved 
that the impeachment in 1690 was diſmiſ. 
ſed, not on the ground of the intervening 


diſſolution, but ſolely upon the act «& 
Grace, it is indiſputably made out, that 


the queſtion before the Houſe of Lord 


was 10 general, that this idea of the pardon 


muſt mix itſelf in the judgment; and lear- | 
ing it uncertain on which point the Houle | 
decided, neceſſarily makes their deciſion of | 


Ro authority on cither, 


Upon this review of the argument, | 
which is giving more to the other ſide than | 
they can prove, and as much as in candor | 
they can require, it appears that the weight] 
of the precedents, from their number, 
authority and date, is decidedly in favou | 
of the continuance of impeachments ; Jet | 
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| they are ſo equally balanced that all is 
doubt upon the ſubjet; and that the 
| Houſe of Lords will now be called upon to 
give their judgment upon the queſtion, 


without being able to derive any aſſiſtance 


tom theſe controverted precedents. Let 
It then be confidered how the ſubject 
would, upon that ſuppoſition, appear. 


Let the argument, in the firſt place, be 


| dfencumbered of every thing, which, in 


ſuch a caſe, muſt of neceſſity be admitted. 


lt muſt of neceſſity be admitted, at this day, 
that writs of error and appeals, and all mat- 
bers in which the Lords act in their judicial 


capacity, except this in queſtion of impeach- 
ments, do not abate upon a diſſolution of 


F Parliament, any more than upon a pro- 
[10ration, | 


That impeachments do not abate upon 


[:prorogation—And that all legitlative pro- 


cecdings do abate upon a diſſolution and a 


| Plorogation equally, 


If then it were not for this caſe of im- 


Fachments, they would be able to furniſh 


them- 
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[ 8% |] 
themſelves with three general rules te. 
ſpecting their proceedings: 


1. That all judicial proceeding, when 
once lodged in their Houſe, remain in full 
force, not only from Seſſion to Seſſion, but 
from Parliament to Parliament. 


2. That all legiſlative proceedings arc} 


terminated with the Seſſion. And, 


3. As a corollary from theſe propoſitions 
that a prorogation and a diſſolution (a 
far as they affect buſineſſes depending in 
their Hou ſe) are equivalent to each other, 
and the ſame thing. 


. . 3 9 N 
But it is ſuppoſed, by the argument on 


the other ſide, that an impeachment form 
a ſolitary exception to theſe rules: vt 
that it is, h judicial proceeding, term: 
nated by a Sits and that it 15 


l- 
dee, determined when it is d 


1olved, 
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Being therefore in poſſeſſion of theſe ge- 


neral rules, under which the caſe of im- 


peachments would naturally be compre- 


hended, it is incumbent upon thoſe who 
contend for the exception, to point out 
{ome ſatisfactory and diſtinguiſhing argu- 


ment, by which that exception may be 


ſupported ; they muſt ſhew why an im- 


beachment, which is a judicial proceeding, 
h terminated by a diſſolution of Parlia- 
ment, though in general ſuch an event 


bes not put an end to ſuch a deſcrip- 
tion of proceedings; and they muſt ſhew 
vhy an impeachment, which is not affec- 
ted by a prorogation, is determined by a 
Glſolution; though in general the effect of 
a diſſolution and prorogation is the ſame. 


And they muſt ſhew this too upon grounds 


and reaſons which do not apply with equal 


force to thoſe caſes which are avowedly 
within the obligation of theſe general rules. 


That is, they muſt ſhew that diſſolutions 
affect impeachments by ſome reaſon, and 
won ſome principle which do not apply 
"1th equal force to all other judicial pro- 
FuUngs; and they muſt likewiſe ſhew, 
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fair inference, that a prorogation and a dlſi. 


( 82 ] 
that impeachments are affected by diſſolu. 


tions in ſome manner by which they are 
not affected by prorogations. 


As to the corollary, which is ſtated a. 
bove, though 1t ſeems neceſſarily to reſult f 
from the propoſitions themſelves, yet per. 
haps it is too much to expect that it ſhould 
be adopted without ſome few obſervation 
being offered to ſupport it. As however 
there cannot well be conceived any pot- 
ſible deſcription of proceedings before the 
Lords in Parliament, which is not either 
of a legiſlative or a judicial nature, and a; 
we find the one equally affected by a pro- 
rogation and diſſolution, and the other e- 
qually unaffected by either, it does ſeem a 


lution (as far as they affect buſineſs depending ii 
the Houſe of Lords) are equivalent to each oth! 
and the ſame thing. But if they are not the 
ſame thing, let thoſe who ſtand up for the 
difference prove it, let them point out WM inter 
(which has not yet been done, and I believe WF prec: 
is impoſſible) any inſtance in which then Eb 
effect is different; for it is not ealy to tro 
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prove a negative; it is not eaſy, on the 
other ſide of the argument, to ſhow that 
there is no ſuch inſtance. But it can be 


ſhewn from Lord Coke that he thought 
ſo; for beſides ſaying (as has been before 
obſerved) in his 4th Init. 21. That the ſcire 


| facias on a writ of error is returnable in the 
| ſame or a ſubſequent Parliament, he ſays in 
the fame book, fol. 27. that every Seſſion of 


Parliament is in law a ſeveral Parliament. It 
appears alſo by the old entries on the Par- 
lament rolls, (as by referring to the re- 
ports of the Committees above-mentioned 
will appear) that the words next Parliament 


| and next Seſſion of Parliament are convertible 


terms—uſe indeed has been made of this cir- 
cumſtance by thoſe who ſupport the other 
ide of this queſtion, to invalidate the au- 
tnority, which ſome of thoſe precedents af- 


ford, for the continuance of criminal pro- 
edings from Parliament to Parliament, by 
nterpreting the next Parliament, in thoſe 


precedents, to mean the next Sgſon: where- 


[4 the fair argument ſeems to be, when 
"ro words are indiſcriminately and indif- 


rently uſed ; that on the occaſion, on 
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„ 
which they are ſo uſed, and as far as they 
affect the ſubject to Which they are ſo ap- 
plied, they are ſynonimous in their mean. 
ing, and cquivalent in their effect. 


With the afliſtance then which theſe 
propoſitions afford, and the knowledge of 
the law of this court which they furniſh, 
lut us proceed to examine what efiect 
diſſolution of Parliament can be ſuppoſed 
to have, either upon the court, the profe- 
cutor, the proceedings, or the acculed, 
which ought to be conſidered as ſufficient 
to diſcontinue an impeachment. 


And the firſt and moſt forcible among 


the objections is that which ariſes out ot 


the alteration, which either directly or co- 
laterally, neceſſarily or incidentally, is or 
may be produced in the Houſe of Lords / 


this event. Under this head it is obſerved, 
that by the Scotch election ſixteen ne 


Peers, perfect ſtrangers to any part of the 


proceedings, may be returned And that i 


conſequence of the time likely to intervene 


between two Parliaments, many new Peels 
| | may] 


they 
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nay be, by other means, introduced into the 


Houſe, either from the exertion of the prero- 
gative of the Crown in new creations, or 
from the natural courſe of things by ſucceſ- 
fon. And upon this it is aſked, whether it is 
poſſible that the laws of this country, 
which affect to be founded in reaſon, can 
ſuffer the ſupreme Court of Judicature to 
be ſo abſurdly conſtructed, that its Judges 
may be called upon, or even permitted to 
pronounce judgment upon a trial, which 


| they have not only not heard, but which 


they had no poſſibility of hearing? Before 
[ anſwer this obſervation, it ſhould be firſt 


remarked, that no argument can be drawn 


one way or the other from the Scotch 
Peers: that it is perfectly clear whatever 
the law was before the Union, it muſt re— 
main the ſame now, becauſe it is ex- 
preſſly provided by the Act of Union, 
that no alteration ſhall be collaterally or 
conſtructively produced upon the laws of 
either country by that event. The force 
*f the obſervations then ſtands upon the 
holfible or probable change that this lapſe 


of time may effect upon the other conſti- 
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tuent parts of this Court, and one cannot 
but be curious to learn what effect the lapſe 
of ſix months between two Parliaments (le- 
parated by a diſſolution) can produce, 
which would not be equally produced by x 


lapte of the ſame length of time between 
two Seſſions, ſeparated by a prorogation, 
And if it is ſaid, that there may by poſſibility 
be near three years between two Parlia- 
ments, the ſame poſſibility may furniſh u- 
with a prorogation or, at leaſt, with re: 
peated prorogations of the ſame length. 


But let us fee the principle upon which | 


this objection proceeds, it is this; that 
a judge in this Court ought not to be per- 


mitted to pronounce judgment upon a | 
trial, the evidence given on which (o 


any part of it) was not delivered in his 


hearing. Now is this a principle appli- I 
cable to this Court? Certainly not It 5 
rather too extravagant a propoſition, for | 
any man to contend that a trial before 
the Peers muſt be determined on the . 
day on which it was begun, or that, like 


2 common Jury (when once impannelled) 
they! 
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| they may not {ſeparate till their verdict is 


given. Yet it is the nature of this Court, 
and muſt of neceſſity belong to all bodies 
of men, in which hereditary ſucceſſion 
z one mode of preſerving their numbers, 
to be expoſed to a daily alteration of the 
individuals which compoſe them, from 
the death of the old member and the ſuc= 
ceſſion of his heir. And if this principle 
could have any weight, it would go to 
exclude the heir who ſucceeds to his an- 
ceſtor's title and ſeat during a trial, that 
laſts for two days, as ſtrongly as it applies 
to cach individual caſe among the more 
numerous inſtances which muſt neceſſa- 
ily ariſe in a longer lapſe of time. But 
no man will pretend to ſay that it has 
this effect, or that according to the legal 
conſtitution of this Court, a Peer, who 
comes to his title either by creation or by 
ſucceſſion to-day, is not equally compe- 


| tent, in point of law, to pronounce judg— 


ment upon evidence, that was heard yeſ- 
terday, as any other Peer who has, in his 
on perſon, enjoyed his honors for ever 
ſo long a period: that the law of the Court 
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even Peers who happened to be abſent 


this very trial the Court itſelf has come 


. 88 | 
will not prevent him, though, perhaps, his 
own feelings might induce him to for: 
bear. And further ſtill if this argument 
drawn from Juries is to be applied to in. WM! 
peachments, not only mew Peers would WW: 
be excluded from giving judgment, but iſ: 


during any part of the trial. And upon 
that ground J much doubt, if there could 
be found a fingle Peer, not even except- 
ing the Chancellor (for whom Lord Bat. 
hurſt ſat at leaſt one day) who would be 
competent to give his judgment upon the 
impeachment that is now before them. 
But the truth is, that the mode of pro- 
ceeding adopted in this Court 1s particu- 
larly calculated to obviate the weight of 
this argument. Becauſe every {ſyllable of 
the evidence given, as well as the queſtion 
which leads to it, is taken down by ther 
own officers; and printed for the ule cf 
the Peers—and it ſo happens, that during 


to a vote, which admits the inapplicabilty 
of this principle to trials by impeachment; 


tor when it was moved that the evidence 
which 


„ 


08, his 
) for. 
1ment 
to im. 


which was printed for the uſe of the Peers, 
ſhould only be delivered to thoſe Peers 
who were preſent at the trial on the day 


would och evidence was given, the motion was 
„ but Whiccatived ; and upon what ground but this ? 
abſent that thoſe Peers who were abſent during 


upon 


could raterials for forming their judgment upon 
xcept- N hat evidence which they were not preſent 
1 Bat- o hear. But it is a waſte of time and 


any part of the trial, might be furniſhed with 


uld be Nebour to refute this objection, becauſe 
n the fit proves any thing it proves too much; 
them, Wt proves that the trial before the Lords 


f pro- Nould not only not be continued beyond 
wticu- WT diſſolution, but not beyond a prorogation 
ght of , indeed, an adjournment. 

ble of 

ieſtion Another objection to the competency 
their f the Court to proceed upon a trial after 
ule of diſolution is conceived in this way. The 
luring it, ſummoning the Peers to Parliament, 
come ſuppoſed to be the commiſſion under 
ability nich they derive their judicial authority, 


nd as the legal efficacy of the writ is put 
tend to by a diſſolution, it is concluded 


that their Judicial power ceales, and that 
* the 


ment; 
11dence 


which 


(] 
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the new writs of ſummons, in the natur 
of a new commr1'lion, grant new porerz 
inſtead of reviving and putting into action 
the old ones. And upon this a learnel 
argument is very fairly adduced to ſhew, 
what effect at the Common Law the ex 
piration of any judicial commiſſion hat 
upon buſineſs depending before thoſe v 
acted under it. But there is no room fo 
the argument till the premiſes are eſta 
liſhed; and it will not be very eaſily ſhewn 
that there is any near analogy betwer 


as 


— worth 


the caſe of a perſon, to whom the King u 
chuſes, in his pleaſure, to direct a c 
miſſion; who has no right to the pow er 
this commiſſion gives him, but under t. e 
Words of it, and who has no title to th ne 
commiſſion itſelf, but the accidental plc ur 
ſure of the King who grants it :—and bi be 
who has, inherent in himſelf, an he a 
ditary right to a writ of ſummons to 1 ſu 
liament; whom the King cannot con 

tutionally omit to ſummon; and, W 

conſequently has, independent of this 4 1. 
a judicial character, an exiſting, heredita!) N 


inextinguiſhable capacity to act as a Ju'$ 


| * 


11 
in this ſupreme Court of Judicature, which 


e natur 
new writ (though it revive its dormant 


powers, ; 
to action | powers) does in no ſenſe create; and 
leahrnell which a diſſolution (though it ſuſpend 


| its energy) cannot annihilate or deſtroy, 
* The Court of Parliament opens with the 
| Seton, as the King's Bench does with the Term, 


o thew, 
the ey. 
lon hal 


ole v and the writ of ſummons only appoints 
room the commencement of the Term, in the 
re eſtah Court of Parliament, which is fixed and 


ſettled in the inferior Courts. But this 
argument allo is one that does not require 
| an anſwer from me, becauſe the eſtabliſhed 
law of the Court itſelf anſwers it ſuffici— 
ently, for if the powers of their former 
commiſſion are ſo expired, that the buſi- 
nels cannot be continued which was begun 
under it, writs of errors and appeals would 


y ſheyn 
betwee 
he King 
a com 
e powel 
nder th 
e to th 
tal ple 


and big be ſubject to the like fate - Vet they and 
n her ahother judicial proceedings are known to 
to Pa ſurvive. 


conltd 
ö But the objections to the continuance 


- W; N : ; / 

s of this trial do not merely ariſe from con- 
edit: ſdering the nature of the Court; the ſtate 
x Jud of the proceedings alſo is ſuppoſed to fur- 


: 


* 4 Com, Dig. 364. | : 
. N 2 niſh 
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niſh ſome arguments to the ſame effec 
And upon this head, as it is impoſſible to 
find any tolerable reaſon why that part of 
the proceeding, which is technically called 
the Record, ſhould not be preſerved from 
Parliament to Parliament, a diſtinction haz 
been taken, and relied upon, between the 
articles as preſented by the Houſe of Com- 
mons, and the anſwer put in by the ac- 
cuſed (which are allowedly records) and 
the evidence taken upon the trial, which 
is not ſuppoſed to deſerve ſo dignified an 
appellation. But let us again advert to 
the manner by which this evidence is pre- 

ſerved. The Houle of Lords appoint heir 

own officer to take down every particle of 

evidence which is delivered upon the trial, 

and theſe minutes are printed for the more 

convenient uſe, and reference, of the 1n- 

dividual Lords, 


That the Houſe of Lords appoint their 
officer to take down the evidence, I 
underſtand is denied; and it is ſtated, 
that there is no obligation upon him 


to minute the evidence, that he does 
it 


effect. 
ble to 
art of 
called 
from 
n has 
n the 
Com- 
e ac- 
) and 
vhich 
ed an 


Tt £10] 


pre- 
t their 
cle of 
trial; 
more 
e in- 


their 
8 
ated, 
him 
does 
it 


It merely for his amuſement. 


E- 03 |] 


That there 
5 no order for him to take down the evi- 


ence, I admit; but there is that which is 


ſtronger ; there 1s an order to print the 
widence, which muſt ſurely preſuppoſe it 
to be his duty to take it. And if it be his 


Luty to take it without an expreſs order, 
Whit duty muſt ariſe out of the ſtanding 
Wi of the Court itſelf; and then the taking 


this evidence appears to be a conſtant eſ- 
ential part of their proceedings. The or- 
kr to print, I ſay, preſuppoſes the duty 
take it; becauſe it would be a groſs ab- 
udity for the Lords to direct their officer 
o print minutes of evidence, as an aſſiſt- 
nce to their judgment, when it depends 
pon his own pleaſure whether he takes 


hem accurately, or whether he takes them 
t all. 


dhould it be aſked, whether theſe 
inted copies are to be conſidered as re— 
ers? J ſhould anſwer, No. But why 
de original minutes ſhould not be conſi- 
Kred as ſomething of that nature; why 
c ſnould not at leaſt be deemed authen- 
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tic documents of the evidence, I am muck 
at a Jois to conceive. The nature of the 
Court is ſuch as to make it neceſſary to pre. 
ſer ve in ſome ſort of memorial, to which 
they may refer, the whole evidence upon 
the trial; as it is impoſſible from the con- 


tl 


ſtitution of the Court liable to ſuch fr: q 
quent interruptions by other buſineſs (no 4 
fitting in their judicial, and now in then 4 
legiſlative capacity) that the eviden . 
ſhould be ſuppoſed to live in the memor 4 
of thoſe who are ultimately to judge up Y 
it, To take and preſerve theſe minute " 
then becomes a neceſſary part of the pic 4 
ceedings in this Court ; juſtice cannot A 
moſt trials be done without it; they at FP 
taken as it appears by an officer employ: 7 
for that purpoſe ; and though there 1511 
cafe, in Common Law Courts, of evidenc [ 
being recorded as it is given by the offi pol; 
of the Court, becauſe in thoſe Courts the tho: 
is no neceliity for ſuch a practice; yet I ticit 
is not a new thing for a Court of Juli {rr 
to repole implicit confidence in the accu he 
racy and fidelity of its officers. Beſide nec 
thor 


wherever it does to happen, that evidence] 
| take 


1 
taken in a manner in which it can be pre- 


ſerved, it is preſerved and relied upon as au- 
thentic—witneſs depoſitions in Chancery. 


m much 
e of the 
to ple. 
) Which 
Ce upon 
he con- 
uch fr. 
eſs (non 
in the! 
evidence 
memon 
ge upol 
minute 
the pro 
not! 
they al 
mploye 


| admit indeed, that it would not be 
ſpeaking with the technical accuracy to 
call depoſitions in Chancery, records; but 
the ſame obſervation applies generally to the 
Vccedings in that Court. Nor do I con- 
tend that theſe depoſitions are evidence in 
an action at law, if the witneſs himſelf 
can be produced; though if he cannot 
they are. And I would aſk (which is ra- 
I ther more to the point in queſtion) whe- 
ther a Chancellor would require depoſi— 
tions, taken in the time of his predeceſſor, 
to be re-{worn, before he would read them 
In evidence? 


ere 18 f 

evidenq If what is admitted above, can be fup- 
e offce poſed to afford any ground of argument to 
rts the thoſe who contend againſt the authen— 


3: vet 
1 Juſte 
je acct 
Beſide 
idence] 
takel 


fcity of theſe minutes. I would only ob- 
ſerve, that the queſtion here is, not 
whether other Courts of Law, uncon- 
nected with the trial of an Impeachment, 
mould in another cauſe give credit to thefe 
minutes; 
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minutes; but whether the /ame Cor 
ſhould heſitate to receive them in the fur. 
ther proſecution of the ſame trial? And 
whether from their want of authentic, 
any argument can be drawn againſt thy 
continuance of the trial itſelf ? 


To this muſt be added, that when # 
is neceſſary to have reference to the en. 
dence which has been given upon a trial, the 
Judges notes are referred to; and though 
here again it would not be ſpeaking tech. 
nically to call his notes or his report a re: 
cord, yet has it at leaſt one of the qualities 
of a record, its authenticity; implicit ce. 
ference is paid to it, and it is as much 4 
cant phraſe among lawyers upon ſuch oc: 
caſions not to go out of the report,” 
as it is upon arguing a demurrer or 
ſpecial verdict not to go out of the te. 
cord.“ And this report is not only te. 
ferred to in civil cauſes, upon motions for 
new trials; but when defendants come up 
for judgment, the puniſhment is mea- 
{ured out to them, according to the enot-| 


mity and complexion of their offences, 8 
G they 


L237 | 


they appear from their circumſtances given 
in evidence at the trial, and thus reported 


Court 
he fur. 


? And by the Judge, who tried them, to the 
entici, WR Court —The ſhort reſult of theſe obſer- 
1{t the vations, is, that it is by no means an uni- 


ria, propoſition, that evidence muſt be 
ien in the preſence of thoſe who are 
hen 1e judge of its effect. 
he c a . 
1al, the 
though 


And let us conſider what in common 
ſenſe a record is, or what gives it its au— 


g tech: thenticity ? What is it but a memorial of 
rt a fe. proceedings in a Court (neceſſary for ſome 
nalitis purpoſes to be preſerved) which is taken 
cit d- nd preſerved in ſuch a manner as to ex- 
nuch dude any likelihood of fraud, inaccuracy, 
ach 1 or falſehood And ſurely it will hardly be 
epor, ¶ contended that theſe minutes would derive 
r Ol 4 


my authority in addition to what they 
now poſſeſs, from the circumſtance of 
their being engroſſed on parchment, in- 
ſtead of being written upon paper; for 
is would be giving to the accidental, 


the fe- 
ly le- 
ions fol 
ome up 


3 mea- 8 
n though cenerally prevailing, form of re- 
enor 
13 cords, the authenticity which you deny to 
ces, W 
10 lat which conſtitutes the eſſence, the 
e) 


O ſpirit, 


„„ 
ſpirit, the ſubſtance and the ſenſe of thy; 
authority. But here again let me a 
(what I have already often aſked and ſha 
have frequent occaſion of repeating) wht 
poſſible diminution can be made to the au. 
thority of theſe minutes, by a diffolution 
of Parliament that is not equally attecte( 
by a prorogation ? Theſe minutes arc in 
the hands and cuſtody of a ſubſiſting off. 
cer, of a ſubſiſting Court, and are juſt a 
acceſſible after one {ſpecies of vacation, on: 
interval from buſineſs as another. I would 
not diſmiſs this part of the argument 
without remarking, that it is not my in. 
tention to aſſert, or my object to prove 
that the minutes in queſtion, by means of 
theſe obſervations, appear to come under tig 
technical definition of a record ; but that 
they have theſe two qualities of recor4WM 1d; 

authenticity and durability. That they are tf 
ken under ſuch circumſtances that ti 0g: 
Lords may in fafety, and ought in duty. 
iely upon them; and that they are prete! 
ved in ſuch a manner as make them as 
ceſſible after a diſſolution as they can N 
after a prorogati on of Parliament. I 
| 4 if 
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of ther But it is further ſaid that theſe pro- 
me aß ceedings cannot be continued, becauſe the 
1d ſnal Houſe of Commons are not the ſame, the 
J what proſecutor is dead, and conſequently the 
the au. lit muſt abate, as proſecutions by the 
olution king abated at the common law on the de- 
affecteihen the Crown: Aud - further, 1t 
are in this argument {hould be deemed inconclu- 
ng off. bre, we are told that the preſent Houle of 
juſt WJ commons have no means of learning how 
on, on: tir their predeceſſors had procceded upon 
I would ther Impeachment, or of furnithing them— 
ument, {elves with materials on which to exerciſe 


my in their judgment, whether they thould pro- 
proceed or not. Theſe arguments I am com- 
jeans o belled particularly to anſwer, becauſe they 
ider the the only arguments which apply to 
at tha lnpeachments without affecting any other 


records 


dic! : 118 11 

| Javictal proceedings, and which apply to 
are te dolutions without any reference to pro- 
hat th ogations. 


duty t 


prefer I would then firſt aſk whether it is clear 
1 that proſecutions at Common Law abated 
can i the demiſe of the Crown, upon this 
lea that the King, a party to the ſuit was 
Bu cad —I know it is an axiom of the law 
| 0) 2 that 
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that the King never dies. In natural phi. 
loſophy, when you find a cauſe, the opera- 
tion of which is known and aſcertained in 
ſome inſtances, and is clearly ſufficient to 
produce a particular effect, we are cnjoined 


by one of its fundamental maxims to be {a- 


tisfied with that cauſe and not to hunt for 
another. I am afraid this maxim is not 
univerſally adopted in legal reaſoning, yet 
if J find a cauſe to which, I can attribute | 
this effect, by which this effect muſt of 
neceſſity have been produced, though de- 
prived of the aſſiſtance and co- operation of 
any other, and by which no maxim of lay 
is violated, but a conſiſtency and unifor— 
mity is preſerved in judicial proceedings, I 
do feel an involuntary inclination to al- 
cribe this effect to that cauſe, in prefcrence 
to the other, by which ſuch an acknow- 
ledged maxim of law is overturned. 


It 1s clear that at Common Law not only 
proſecutions, but ſuits between ſubject and 
ſubject, abated on the demiſe of the Crown; | 
upon what principle did they abate ? Was 
the King a party to them? Clearly no; but 


| „ 
1 pi. 


bey abated upon this principle (Which as 
opera- Whrlicable to the ſubject of Impeachments 
ied in Ns already been conſidered) that the Com- 
ent to Whiſion giving authority to the Judges, who 
joined ere to try the cauſe, was at an end com- 


be ſa- 
nt for 
15 not 
„ Jet 
ribute 
uſt of 
h de- 
tion of 
of law 
mifor— 


atly on the demiſe of the Crown, and 
Itcrcfore the proceedings in the Court be- 
hre them were at an end too. 


And if this ſhould be retorted on me as 
n inſtance in which, in violation of the 
me maxim, that the King never dies, 
he King's death is in fact acknowledged, 
nd a legal effect is produced by it. The 
itin&ion between the office and the offi- 


ngs, I, between the dignity and authority of 
to al. Ne crown, and the individual who hap- 


crence Hens at any particular period, to be in- 
ed with it, ſupplies, at leaſt to my 


dea, a fuflicient and complete defence — 


know. 


Won that diſtinction, thoſe acts which 


ot only woerely from the will of the indivi- 

& and ial, which are aſcribable to his plea- 

row"; , and which (as is the Cafe of all 

Was ammiſſions, to perſons who adminiſter 

05 Mp = authority under him, from his par- 
they! | 


ticular 
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ticular election and choice) are bottome( 


in the perſonal confidence which he in. Wc 
dividually repoſes in theſe ſelected obe 
of truſt ; muſt reaſonably and neceſlari Ne 
be terminated when that will ceaſes to Mt 
active, when that pleaſure is at reſt Mk 
ever, and that confidence remains no 
longer a legitimate ſource of authority «Mi! 
power; while thoſe acts again, 11:18 © 
ire not aſcribable to the perſon of the li 
King, but to his Crown and dignity, may 10) 
ſuffer no abatement, diſturbance, alten Im 
tion or interruption, by the ſucceſſion oM=* 
another proven, to adminiſter and ſuppe 
the duties of his office. i 
This argument however I would be e 
derſtood to offer not as concluſive, po In 
the queſtion, but as the grounds wilt s 
lead me to doubt whether the demite mu 
the Crown abated Pr oſecutions upon = © 
principle of the King's being a party. Bag 0 
if this anſwer is not deemed concluſive. 1 


us examine the argument in another pl ©: 
of view—\Ve are told that the Houi: "W'<-+ 
Commons, y an Impeachment, are toy | 


conſidered in the ſame light, and hold ti 


ottomedl 


2 he in. 
| object; 
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ame place, as the King in common proſe- 
cutions. The diſſolution of their body 1s 
o put an end to the ſuit, in the ſame man- 
der as his death—lIt mult here be obſerved 
that in common proſecutions it is the 
king's peace, the King's crown, and the 
[King's dignity that are ſuppoſed to be in- 
ured by thoſe offences, which therefore 


Ire proſecuted in his name — Does the 


likeneſs hold here? Is it any particular 
nury to the Houſe of Commons that an 
Impeachment complains of? or is it in their 
name alone that they proſecute ? moſt 
certainly not. 


The injury is to the whole country, 
and the proſecution is carried on by them, 
n the name of themſelves, and all the 


Commons of Great Britain—And if you 


nut have analogy between impeachments 
ad other criminal proceedings, betore 
:terior Courts, the analogy will be found 
0 be much more correct, if you conſider 
=. the Commons of Great Britain as the 
Inj wed nominal proſecutor (1n the place 
the King) and the Houſe of Commons 
in 


1 1 
in the light of the active proſecutor, wi; 


prefers the indictment ; and will any lay. 
yer aſſert, that the death of him who pr. 
fers the indictment in the name of tell 
King, would abate the proſecution. The am. 
logy perhaps would appear ſtill lets ſtrainel 
if we compare it with the caſe of proſecul 
tions in the name of the King, by the 
information of the Attorney General, who, 
if he be removed from his office, pending 
the proſccution, leaves the proceeding 
unimpaired by his removal, to be carried 
on by his ſucceſſor lt ſeems then fron 
theſe obſervations, that the real protey 
cutor remains the fame unaffected by a did 
ſolution. And this argument derives n 
inconſiderable force from this circumq 
ſtance, that an Impeachment is almoſt thg 
only proceeding in which the Houle 01 
Commons mention the name of the Coma 
mons of England, as if they meant parti 
cularly to aſcribe the proſecution to them. 


The other branch of the objection iq 
the Houſe of Commons proceeding Oy 
thi 


b 19s - 
or, vil this trial, ariſes from the incurable igno 
ny lar nnce they muſt be ſuppoſed to be under- 
ho pe reſpect to the ſtate of the proceedings 
of the a the evidence which has already been 
Lhe an WM on, In anſwer to this, it mult be ob- 
ſtrained . that the minutes of the evidence 
Proſecud weferved by the Houſe of Lords are, as 
by tie ve have already endeavoured to prove, 
al, who authentic documents of the proceedings be- 
pending fore that Court, in the nature of records, 
ocean ith ail the marks of authenticity that any 
e carrie coords can have; and it is well known 


en fron tie Houle of Commons have accels to the 
| prove Wrccords of the Houſe of Lords; but if it 
by a d not known, we have the authority of 


'1ves ue Houſe of Lords themſelves, who, in 
crc Lord Sommers? caſe, expreſily ſay, that 
moſt ti vnat the Lords intended to do appeared 


loute ch upon their records, which the Houle of 
1e Com = Commons might have taken notice of.— Or 
Is Parti I theſe minutes would be deemed not to 
o them. be records, why for the purpole of more 
WT Ep cditious juſtice, the Houſe of Lords 

ction M itould keep them from their fight, is not 
ding 0fiily conceived ; or why the Commons 
tig ould not be ſatisfied with the authenti— 

| P city 


BE 
city of thoſe documents, on which th: 


Lords themſelves are afterwards in thei: 
judgment to rely? 


But if theſe minutes are not records, to 
which the Commons can of right reſort, 
and if the Lords ſhould refuſe them to] 
their inſpection, ſtill might the Houle of 


Commons legally and juſtifiably proceed, “ 
for they have an indiſputable right, which} 5 
they have frequently exerciſed, of voting 1 
and carrying up impeachments to the | C 
Lords, upon any ground which is {ſufficient M 
to ſatisfy their minds, without examinin- ““ 
a tittle of evidence: and if the notorios 
exiſtence of guilt, without proof or ex] lam 
mination, is ſufficient foundation for in- an 
ſtituting an impeachment, ſurely the nog A 
torious pendency of an impeachment, the | 
magnitude of the crimes charged, and the 4 
length of time ſpent by their predeceſſor * 
before they voted it, all notorious to eve. * 5 
individual member of the Houſe, will ſul} 4 


ficiently juſtify them in voting for its conÞ * 
tinuance. = 


But 


E 7 | 
But the objection now under conſidera- 
don is carried ſtill further; and it is ſtated 
to be a monſtrous and unjuſt propoſition, 
that a member of the preſent Houſe of 
Commons ſhould be called upon to demand 
| indgment on this impeachment, without 


h the 
then 


a n having heard any of the evidence which 
Has aas given at the trial. In making this ob- 
160 W... : 
© aon it muſt have been forgotten, that 
ouſe of WW Es oe 
1 | mpeachments frequently are carried on at 
ed, | 
ro" Bl the bar of the Houſe of Lords, when not 
Which! | | 
eve member of the Commons, except the 
ing : 
gy 1 managers, are ſuppoſed to attend. And in 
to the] : 3 
gien al theſe caſes, a conſcientious member of 
| LLHLCLCTNIL MY ; 
_ prament would be precluded from de— 
mining! ET 
. *Wnanding judgment from the Lords. The 
torioust 5 | . 
= ame principle would alſo extend with e- 
OT Ca- 
+ af qual force to, every Attorney General who 
() *I . . 
_—_ ould come into office, after a verdict had 


en obtained in any criminal proſecution 
y his predeceſſor : in ſuch a caſe he would 
are no record of the evidence to apply to, 
o, nor any authentic minute or memorial of 
in foff Flat had happened at the trial to conſult; 
5 con N yet imagine he would have no great 
ſcculty in truſting to the verdict of the 
2 Jury, 


nt, the 
nd tha 
eceſſorg 
o ever 


But! 


E 
Jury, given upon a proſecution which had 
been inſtituted by his predeceſſor, but with 
a free conſcience would proceed to demand 
judgment againſt the culprit. This is not 
the firſt, nor will it be the laſt inſtance, in] 
which we have occaſion to diſcover the 
error and fallacy of an objection, by ſhew: 
ing, that if it is allowed to be of weight {uf. 
ficient to prove any thing, it muſt necc{- 
ſarily prove that which is contrary to con- 
ſtant practice and eſtabliſhed law. 


Let it now be conſidered how the caſe 
ſtands with regard to the accuſed, and 
whether his ſituation affords any ground 
of argument for diſcontinuing the trial . 
It is ſaid, that it is a great hardſhip that! 
man ſhould continue under trial, with hö 5 
character and fortune in jeopardy, for an 
unlimited and unlimitable period. — Thel 7 
firſt anſwer is the old one; is the hardilup 
greater during the interval between iv 
Parliaments, and an interval of equal engt 0 
occaſioned by a prorogation ? | 
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And moreover, does not this objection 


ch had 
7 0 to demoliſh the whole proceeding by an 


We impeachment Does it not go to convert 
is not! the complicated nature of a delinquent's 
ince, in crimes, the extent of his delinquency, into 
ver then indemnity? Does it not in effect turn 
7 ſhew: the beſt ground and reaſon for the pro- 
cht e ceeding itſelf, (the difficulty there is in 
; nec. wing an extenſive and complicated charge 
to con. of criminality by a Jury) does it not, 1 ſay, 
convert the beſt reaſon on which the pro- 
cceding by way of impeachment can be 
= juſtified, into an argument for rendering 1t 


ineffectual? I ſay the bet ground, becauſe 
t this time of day, and under a conſtitu- 
tion ſo happily aſcertained and defined as 
Engliſhmen enjoy, and with that pure ad- 
miniſtration of juſtice, which ſuch a con- 
ſtitution ſecures in all its courts, it is not 


d, and 
ground] 
e trial.f 
that a 
1th his} 


for an| 

1.0 too much to ſay, that, when the fact can 
A be tried before a Jury, it had better, and 
a 19 f 
5 2 ought to be ſo tried. —As the reaſons which 


| arc ſometimes given for proceeding by way 
impeachments, That the Court before 
* whom the proceeding is had, is above 
the reach of influence, from the autho- 
| « rity 


= 
length | 


1 


„ rity of thoſe who proſecute, and int. 
% midation from the power and greatneſ| 
& of the accuſed.” — Theſe reaſons how. 
ever ſtrong they might have been in the 
infancy of our conſtitution, when the | 
boundaries of power were not ſufficiently | 
marked out, and the danger of reſiſting it 
not ſufficiently provided againſt—at thi | 
time of day they have no application to our | 
Courts of law. We know that Juries ac: 
quit perſons who are accuſed, though the | 
proſecution is directed by the Houle of 
Commons; and we know alſo that they | 
proceed to give their verdict: againſt the 

greateſt ſubjects of the country, with a 
much indifference and unconcern, and with 
as little repugnance or heſitation, as againſt 
the meaneſt man that can be dragged into | 
a Court—if then the proceeding, by way | 
of impeachment, is mainly grounded on | 
the impoſſibility of the trial being con- 
cluded, and the fact aſcertained under thoſe | 
forms and limitations, which properly 
circumſcribe the length of trials by Jury; | 
and yet the hardſhip ariſing from the 
length of ſuch a trial, be objected to the 


3 
124149 


d inti- E ann | 

catnels BY rial itſelf, it amounts to this, that a com- 
| hom plicated and extenſive act of criminality, 
” the | Licht not to be tried at all—and this ar- 
m the | Prat, let me obſerve, applies to almoſt 
__ every objection which has been advanced 
Ung a won any part of the proceedings. 

it ths a | 

to our | ; | 

= PO: But let us turn a little to the other ſide 
gh the of this ſubject; and would there be no 
aſe of hardſhip, no cruelty, no injuſtice produced 
t they| by this mode of proſecution, if the doc- 


_— tine contended for upon the other ſide 
vas to prevail? Or rather, would not that 


3 i wetrine turn impeachments in the hands 
igainſt | of an exaſperated body of men, into the 
x rn moſt envenomed inſtruments of power, 
y way | nto the molt irreſiſtible engines of per- 
led on | ecution and oppreſſion, which can well 


cult under any form of government what- 
er? Would it be nothing to arm a body 
ct men with the means of delaying the 
ommencement of a trial till a period when 
ily the accuſation could be heard ? Would 
t be nothing to ſhut the mouth of the 
uſed, when juſt opening in his own vin- 
uation ? Would it be nothing to leave 
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[x18 1 
a character loaded with all the opprobrium! 
and diſgrace which great talents, by falſe 
aſſertions, and miirepreientations unan- 
ſwered and unaniwerable, might heap 
upon the pureſt innocence 5 Would thi: 
be nothing? or would it be any aileviation 
of the miſery of a man in ſuch a ſituation, 
or any conlolation to his innocence, to be 
given over to that charitable 1 
of law, that every man is innocent til 
„ he is convicted ?” Is there any one, 
(I will not ſay of delicate ſenſibility of cha. 
racter, and who has been uſed to look foi 
his higheſt worldly gratification, in thel 
applauſe and good opinion of his tcllow| 
creatures) but 1s there any man with more 
ſenſe than a ſtock or a ſtone, who would 
feel the leniency of this technical conio- 
lation; or imagine the pangs of a lacerated 
reputation, the throbbings of a wounded 
honour to be lulled or appeaſed by tue 
balmy anodyne of ſuch a reflection * | 


Indeed every one mult be ſenſible, what} 
ever doubt there may be upon any otic 


part of the argument, that as far as relate$ 
10 


1 


Joo the intereſt of the accuſed, there is no 
hardſhip to which the doctrine of con- 
nuance expoſes him, which he is not 
qually and more than equally expoſed to 
bj that of abatement. But the public 
my ſuffer inconveniencies by the latter, 


rium 
y {alle 
Unan— 


head 
4 


Waben they avoid by the former—If an 
139.8 N 
_ mpeachment abates, the Commons have 
>) Þ | ! ; 
Fee karly the power of renewing it, and the 
mption a . Hr ; . 
ron whether they will renew 1t or not 
cnt OO {it does not abate, they ſtill have the 
IV One N . inmne ! 
bel ame option as to continuing it. In both 
OT Ci . : 
| - es the proſecution of the accuſed de- 
OOR Vl n = h 
ads upon their diſcretion—lf they do not 
in tl „ 
5 dolecute, it is much the ſame to him 
3 fellod 


won either doctrine; but if they do (ſup- 
ding the impeachment to have abated) 
he my? neceſſarily have a longer trial, be- 
Guſe all the time already ſpent in it is loſt; 
ad he may have a more diſadvantageous one, 
tecauſe his defence may have been opened, 
ad his proſecutors enabled, by the diſco- 
fry of that defence, to direct their at- 
ack more forcibly againſt thoſe parts of 
caſe, of which they find him prepared 
o take advantage—As to the public, if 


Q- the 


th morel 


| con{0- 
acerate 
voundel 
| by the 
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le, what 
48 relate$ 
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the delinquent is forthcoming, they they 
only ſuffer the additional loſs of tind 


ariſing from the renewal, which would 0 
have been ſaved by the continuance—hut * 
that he ww:// be forthcoming they can hag 
no ſecurity at all; becauſe, whatever ma 
have been the caſe while it was doubtful 3 
whether 1mpeachments did or did nol a 
abate it is impoſſible but that the bal 1 
muſt be diſcharged, or the priſon doo I 
thrown open the moment the Parliamen 
is diſſolved, when once it is eſtabliſhed 4 A 
law, that both the Proſecutors and th 4 
Court are annihilated by a diſſolution- 5 
And now that we are upon arguments q 4 
expediency, let me aſk if there can be conl 4 
ceived any thing more inexpedient tor t = - 
public, more ee e to the q 1 
cuſed, or more inconſiſtent -with reaſon, th | 1 
that a diſſolution produced either by in $ 
expiration of a Parliament, or by ſome 1 
litical reaſon perfectly unconnected vil 
the impeachment, ſhould incidentally nt 
an end to a trial once commenced. WF. 
either afford opportunity of eſcape to ne 


perſon who ought to be convicted, or © 
| * 


L ns 1 
| role to the certain vexation and peculiar 


advantages of a new trial, one who ought 
o have been acquitted. 


ey then 
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have now conſidered the objections 
o the continuance of impeachments after 
; diſſolution 3 which apply to the ſtate 
if the Court, of the proceeding itſelf, of the 
proſecutor, of the accuſed, and of the 
public. I am not aware of any other quar- 
tr from whence a topic of objection. can 
anſe, nor am I conſcious of any argument 
that has been offered on any of theſe, 
rhich I have not here conſidered and endea- 
rvoured to anſwer—but if there ſhould be 
ny which have eſcaped me, I might ſafely 
undertake to aſſert, that they are either 
lach as would equally apply to other ju- 
lical proceedings in the fame Court, or 
g the ſame proceeding upon a prorogation. 


And let me now look a little into the 
nature of theſe objections, in general, and 
the object which would be advanced by 


4 them, ſuppoſing they were held to be 
5 1 Tad, 


Q 2 5 The 


1 


The firſt object of all enquiry, and 0 
all trial, is the diſcovery of truth. Every 
regulation, then, which has not in view this 
diſcovery, and the aſcertainment of it by 
the judgment of thoſe who are to try the 
queſtion, muſt neceſſarily be in violation 
of the leading principle, which pervades 
all ſpecies, orders, and degrees of judicial] 
proceedings. In impeachments, too, this 
principle is further enforced by taking 
peculiar caution, that if obſtructions to thi 
diſcovery ſhould come from any quarter, 
it ſhould not be from the Crown; this 
principle it is that prevailed with the Com- 
mons invariably to maintain the doctrine, 
that a pardon was not pleadable to an im- 
peachment—a doctrine, let me add, un 
which they conſtantly perſevered till they] 
got it recognized to be law by an Act of the! 
Legiſlature. Now the abatement of im- 
peachments, upon a diſſolution, violates} 
moſt direly both theſe principles, both the 
general principle of avoiding all means off 
impeding the judgment, and the particular 
one of guarding againſt thoſe which might] 
flow from the exerciſe of any prerogatie 
of the Crown, 


I i 


1 


and of It is by ſome indeed conſidered as the 
Every Wrote ſt merit in the adminiſtration of the 
ew this Wcriminal laws of this country, and the 
Fit by eeateſt which can exiſt in any, that there 
try the Naould be ſuch tenderneſs and mercy for 


olation Wcriminals, always alive in the hearts of 
ervades WW ſudges, as to make them curious and inqui- 
judicial Witive to diſcover ſome error in the proceed- 
0, this lings, which may entitle them to their ac- 
taking Wſcuittal—that criminals have an indefeaſible 
5 to this Wintereft and right to all the crannies of the 
juarter, Hr, by which any former criminal has 
1; this Wtowever abſurdly been permitted to eſcape, 
e Com- Nad © God forbid, it is exclaimed, that 
oCtrine, WM © what has once been allowed to one, 
an im-. fiould ever be denied to another.“ This 


add, in Ws, | muſt confeſs, perfectly inexplicable to 


11] they re. I can underſtand indeed, (and feel 
t of the le ſenſe of it moſt forcibly) that the pub- 
of im- have an intereſt, that the innocent have 
violates l i1zht to the inviolate preſervation of all 
oth the Ute rules of evidence and law, which the 


cans off 
irticulary 
h might 
rogative! 


dom of ages has found neceſſary for the 
Hotection of innocence, from falſe and 
artful accuſation ; and that theſe fences of 
mocence thould not be broken down from 

any 


Io 


* 
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any zeal for juſtice, in the proſecution n 


purſuit of a particular malefa&tor,—Byt , 
how the ſtopping of a proſecution 30%. | 
the accuſation can be anſwered, can be fo { 
the intereſt of innocence falſely accuſed; | 
how impeding the courſe of juſtice can bil 
forwarding thoſe ends of juſtice which the E 
public are intereſted to advance, requires b 
very enlarged penetration to diſcover. 
Thoſe who have argued for the abate 
ment of impeachments have, it muſt iii x 
allowed, one and all of them profeſſed tha e 
ſincereſt regard to the privileges of Para 
ment, and this particular privilege of inn 
peachment but notwithſtanding tie 
profeſſions, many of their arguments hat 
been grounded upon objections, and fp «f 
poſed inconveniencies, which muſt neceſ e 
ſarily exiſt in almoſt every ſtage of uch » 
a proceeding, and conſequently they hq bc 
a direct and immediate tendency to iheWf d 
in general the injuſtice and inexpedienoWll 6 
of this mode of trial—it cannot thereto a 
be foreign to the preſent purpoſe if 1 1M i 


nex to the anſwers already given to thog 
objectionsg 


* my ] 


chjections, a remark or two upon the be- 
refit the country and conſtitution derive 
tom this trial by impeachment. The ad- 
rantage it affords as a check and terror to 
bad miniſters, is ſo obvious and ſo great, 
that it almoſt ſolely engroſſes the attention, 
nd is conſidered as the principal, if not 
only recommendation; but it is not to be 
cheriſhed by Engliſhmen merely becauſe, 


tion and 
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2 Auratis pendens laquearibus— 

« abu Purpureas ſubter cervices terreat, 

muſt ba Not only becauſe it keeps them in their 
fled ti elevated tations awake and attentive to 
f Parti WM their duties, but becauſe by furniſhing the 
e of im moſt certain mode of puniſhing corrupt 
> thelq Judges, it affords the moſt effectual pre- 
its hard frvative againſt the corrupt adminiſtration 
ind 110 of Juſtice; and it ought perhaps upon 
ſt necel4 experience to be dearer to us on this 
of ſuch ground than upon any other, as it has 
cy hac been employed with leſs mixture of vin- 
to the! dictwe, or unwarrantable motives when 
edlen directed to this object, than when its ter- 
heretord tors have been levelled againſt Favorites 
it Laß and Miniſters. 

to tho!d That 
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That miniſters are not now violating 
the principles of the conſtitution, and in. 
fringing upon the liberty of the ſubjed, 
or that the adminiſtration of juſtice is noy 
free from the ſlighteſt ſtain, or ſuſpicion 
of corruption, furniſhes no reaſon for abo- 
liſhing this mode of trial—for it is impoſ. 
ſible to know, how much] of the ſecurity 
with which we enjoy our conſtitution and 
liberties, and how much of the ſatisfaction 
with which we confide in thoſe unſuſpe- 
ed characters, which now grace the ſeats] 
of juſtice, may be derived from the ex- 
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iſtence of this very inſtitution, the beneft ic 
of which (ſince prevention is more deſira-Willſ)! 

ble than punithment) cannot be more con- 
cluſively proved by any means, than by the 
few occaſions there have of late been fore. 
erting it. =. 
Not however to puſh this more pe- 
cious tendency of theſe objections, again 
thoſe who diſclaim it, let us ſhortly {cM 
what is the obvious and undeniable effet 
and object of them. At is to ſet up a rule 0 
or I 


„ 
lar which violates the principle of all 
xicial proceedings, and more particutarlv 
ke principle of that very proceeding to 
Flich it is applied, and which is contrary 
0 the practice of this very Court in all 
ther judicial proceedings. For what pur- 
ſe is this jrregularity and inconſiſtency 


1olating 
and in. 
lubjec, 
2 is now 
uſpicion 
for abo- 
1mpol- 
ſecurity 


ion and be admitted? For the purpoſe of im- 
sfaction wing juſtice either by ſcreening guilt 
ſuſpec- om its merited puniſhment, or by pre- 
he featsentino the elucidation of innocence. 13 


the ex- 
benefit 
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Ire con. 
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this a purpole worth PUrCc chaſing at the 
price of uniformity, couſiſtency, and prin— 
Uple ? 


This view of the {ſubject g >1vCs pile to 
the only doubts I] entertain of the truth of 
the opinion here iupported ; for when I 


of the men from whom theſe ob- 
perni- 


ons have principally come, and fecl 
againſtf es do feel) thoroughly ſatisfied in the 
y ſeok itegrit'y of their intentions, and fully con- 
e effect ined of the ſtrength of their underſtand- 
) a rule ; when 1 further think how painful 
1 icharve of their duties it muſt have 
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generally act, and againſt the weight a 


the reach of my comprehenſion. 


x 1 


been, to have contended againſt the in 
clinations of thoſe friends, with whom they 


the moſt tranſcendent abilities, for what, 
to common underſtandings, appears ind 
conſiſtent with every deſirable end of 
juſtice ; I cannot but acknowledge an ad 
prehenſion, that they muſt have proceeded 
upon ſome grounds, which were beyond 


But in doing juſtice to their charadtey 
for integrity and "underſtanding, we mull 
remember that juſtice 1s alſo due to the 
cauſe—and that the authority of the man 
ſhould not be ſuffered to 3 the ded 
ciency of his arguments. f 


And upon the review of theſe obſerii4 
tions, when it appears that a fair examiy 
nation of the precedents affords deci! 
authority for the continuance, or if th* 
is a doubt upon them, that upon analog 
and principle it is moſt clear, and that tig 


arguments to the contrary are unſound and 
defective 
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dive ; the public will probably con- 


cur with the Houſe of Commons in con- 
duding, that it is a moſt indiſputable pro- 


[volition of clear, conſtitutional, parliamen- 


try law, that Impeachments do not abate 
upon a Diſſolution of Parliament. 
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